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ABSTRACT 


An analysis is made of the rules implementing sections 201 and 210 of the 
Public Utility Regulatory Policies Act of 1978 (PURPA). The act provides that 
utilities must purchase power from qualifying producers of electricity at 
nondiscriminatory rates, and it exempts private generators from virtually all 
state and federal utility regulations. Pertinent reference material is 
provided in the Appendices. 
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EXECUTIVE SUMMARY 


The Public Utility Regulatory Policies Act of 1978 (PURPA) is one of the 
most significant Legislative actions in the history of electric power in the 
United States. It provides guidelines, some voluntary, some mandatory, that 
redefine the nature and scope of the electric utility industry. Furthermore, 

. '' v ' . • jr. . ' . 

the relationship between a utility's customers and the utility has been 
changed by this Act. }} 

The principal n/idium for this change arises through Sections 2G1 and 210 
of PURPA. Section 210 provides that the utilities must purchase power from, / 
and sell power to, producers of electricity who qualify under Section 201. - 

These rates are to be just and reasonable to the other customers of the 
utility and in the public interest, without being discriminatory to the 
qualifying producer. In addition, such power producers are exempt from 
virtually all state and federal utility regulations when operating under 
PURPA. 

The qualifying electric producers are either cogenerators or small power 
producers that meet standards promulgated by the Federal Energy Regulatory 
Commission CfERC) , Cogeneration occurs at "a facility which produces (1) 
electric energy, and (2) steam or other forms of useful energy (such as heat) 
which are used for industrial, commercial, heating, or cooling purposes." A 
small power producer is a facility which produces less than 80 megawatts Of 
electric power by the use "of biomass , waste, renewable resources, or any 
combination thereof." Renewable electric resources include solar 
photovoltaics, solar thermal electric, windmills, and small hydroelectric 
facilities. It should be noted that there is no size limit for cogenerators, 
and that geothermal energy is not necessarily included within the definition 
of small power producers. 

In passing Sections 201 and 210 of PURPA, Congress felt that it did not 
have the time or expertise to set out all the rules, regulations, and 
guidelines necessary to implement this program. Therefore, Congress delegated 
to the FERC the responsibility for implementation of these sections. The 
regulations reviewed in this report were promulgated pursuant to this mandate. 

The dictate of the rules may be summarized as follows: 


(1) A qualifying snail power production (QSPP) facility is smaller than 
80 megawatts when electrical generating equipment within one mile 
and owned by the same person does hot exceed, in the aggregate, 80 
megawatts, 

(2) The primary energy source of the QSPP facility must be biomass, 
waste, and/or renewable resources? however, up to 25 percent of the 
total annual energy input may be oil, natural gas, and/or coal. 

(3) Qualifying cogeneration (QC) facilities must meet operating and 
efficiency standards set forth in Section 292.205 of the rule. 

(A) Not more than 50 percent of the equity interest in a QSPP or QC 
facility may be held by an electric utility or public utility 
holding company . 

(5) A QSPP or QC facility need only to furnish notice to FERC about its 
existence, and is not subject to FERC approval or review unless 
requested. 

(6) QSPP and QC facilities of greater than 500 kilowatts must notify the 
affected utility of its intent to operate 90 days before inter- 
connection is required . 

(?) Utilities must provide data sufficient to allow a QSPP or QC 
facility to determine the appropriate price to be paid by the 
utility for purchased electricity. 

(8) Utilities must purchase the power at the incremental costs to an 
electric utility of electric energy or capacity which, but f o r the 
purchase from the QSPP or QC facility the utility would generate 
itself or purchase from another source. 

(9) Utilities must promulgate standard rates for purchases from QSPP or 
QC facilities with a design capacity of 100 kilowatts or less. This 
standard rate (tariff) may differentiate among technologies . 

(10 ) Several factors affecting rates for purchases are set out in Section 

292.304 (e) and (f). . 

(11) Rates for sales by a utility to a qualifying facility (QF) are to be 
based on rates charged to their other customers with similar load 
characteristics. 

(12) At the request of a QF, utilities must provide supplementary power, 
back-up power, maintenance power, and interruptible power. 
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(13) QFs must pay inter-connection costa. V 

(14) Standards for operating reliability will be established by state 

regulatory authorities and may be suggested by any person, QF * or 
utility. ts| 

(15) Implementation is the responsibility of state regulatory agencies 
and noh-reguiated utilities and, generally, must be done within one 
year . . 

(16) QFo are exempt, with some exceptions, from the Federal Power Act, 
the Public Utility Holding Company Act, and state utility law and 
regulation. 

This document is designed to serve three functions} first, to provide an 
explanation of the spirit and letter of the rules under Sections 201 and 210 
of PURPA; second, to document the rule-making so as to assist the lawyer or 
legal researcher confronted with issues arising under the rules; and third, to 
trace the regulatory process for the political scientist wishing to understand 
the implementation of policies initiated by PURPA. 

The first four chapters analyze the proposed rules, the comments made on 
them, and the effect the comments had . The fifth chapter summarizes the 
environmental assessment of the rules. The appendices contain statutes, 
summaries of testimony, conference reports, preambles, and an avoided cost 
rate schedule put out by Southern California Edison. 
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CHAPTER 1 
INTRODUCTION 

The California Institute of Technology, through the Jet Propulsion 
Laboratory (JPL), is deeply involved in the technology development and 
eventual commercialization of solar electric technologies, functioning as the 
Photovoltaics Program Technology Development and Applications Lead Center for 
the U.S. Department of Energy. The Lead Center responsibility is assigned to 
JPL pursuant to the Solar Photovoltaics Energy Research, Development, and 
Demonstration Act of 1971). This act created a 10 year, $1.5 billion program. 
JPL also has responsibility for the Low Cost Solar Array Project, the 
technology development program for all flat plate array technologies, as well 
as the Federal Photovoltaic Utilization Program (FPUP), a three year, $98 
million program to promote installation of photovoltaics on federal facilities 

In the solar thermal area, JPL is responsible for the Thermal Power 
Systems Point-Focusing Distributed Receiver Technology Project within DOE's 
Solar Thermal Power Systems Program. Other programs include the Distribution 
Automation and Control on the Electric Power System Project, as well as 
various projects in cogeneration, industrial conservation, solar thermal 
industrial process heat, and coal technology, in addition to space work. It 
is anticipated that some of the technologies JPL is working with will be 
covered by these rules under the Public Utilities Regulatory Policies Act of 
1978 (PURPA) as they can be used by qualifying facilities. 

The implementation of Sections 201 and 210 of the Public Utility 
Regulatory Policies Act (PURPA) will govern the vast majority of all 
installations of distributed solar electric technologies. Current analysis 
shows such solar electric technologies are optimally grid-connected if only 
because of the high cost oi on-site storage. As a result, if procedural 
difficulties and administrative obstacles result from rule implementation, 
anywhere from fewer installations to virtually no grid-interactive 
installations will take place regardless of technical capability. 

Most of the analysis presented is taken from the perspective of photo- 
voltaics (PV) and solar thermal electric point- focusing distributed receivers 
(pfdr). It is felt, however, that the analysis is applicable both to 
cogeneration and other emerging technologies. 
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CHAPTER II 


TOE PERC RESPONSE TO ORAL COMMENTS ON TOE PROPOSED 
RULLS IMPLEMENTING SECTIONS 201 AND 210 OF PURPA 

Subsequent to the promulgation of the proposed rules to implement section 
210 of the Public Utility Regulatory Policies Act of 1978 (PURPA), the Federal 
Energy Regulatory Commission (Commission) held a series of public hearings to 
receive testimony from interested parties both on the impact of the rules and 
to propose changes. The following discussion is based on the oral testimony 
received at the hearings held ..fife* Seattle, Washington, November 19, 1979; Now 
York, New York, November 28, 1979} Lakewood, Colorado, November 30, 1979; and, 
Washington, D.C. , December 4~5, 1979. 

The discussion herein will be structured in the following manner: first, 

the proposed rule will be summarized; second, responses to the proposed rule 
will be detailed; third, the response, as evidenced by changes in the final 
rule, will be given; and fourth, reasons given by the Commission for the 
changes will be suimarized. 

Definitions 

In 292.102(b) of the proposed rules ( 292.101(b)(4) of the final rule) 

a definition of "system emergency" is given which refers to "disruption of 
service to a significant number of customers." The Central Power and Light 
Company, a South Texas utility, suggested that this language be eliminated, as 
it was ambiguous and would lend itself to disputes and might be contrary to 
established procedures. 

This recommendation was followed in the final rule which places the 
emphasis on the significance of the disruption, rather than the number of 
customers affected. The reasons advanced by the Conmission for the change are 
basically the same as those of the Central Power and Light Company. 

Utility System Cost Data 

A great many conmenters, either implicitly or explicitly, voiced concern 
over the definition of "avoided costs" as either being too strict or too 
ambiguous. 


( 2 ) 

(3) 


The Commission Has attempted to provide some clarification in the final 

rule, by inserting the term "incremental" in the definition to explain the 
types of costs meant to be included, This was done to incorporate the 

principals of economic dispatch under which generating utilities operate. 

Section 292.103 of the proposed rule dealt with the availability of 
utility system cost data (292*302 of the final rule). This section generated 
many consents. In general, the utility companies and their trade organisations 
wanted a looser provision, while alternative energy proponents wanted it 
strengthened.' Some specific points were: 

(1) Pacific Gas and Electric Company wanted greater clarity of just What 
had to be reported, and they wanted it left up to state authorities 
to approve the utility provisions. 

The Hawaii Electric Company wanted the information to be kept secret 
in order to have arms length negotiation, 

The Edison Electric Institute contended that avoided costs should 
not be the basis for a rate as it is not supported by the 
legislative history. Thus, they wanted the requirement to be 
loosened, and they wanted the basis for it to be the entire p)wer 
pool, rather than the individual utility. 

The American Public Power Association was unsure that it could iven 
be applied to systems of less than eighty kilowatts. 

Granite state Electric Company wanted the rule to allow a subsidiary 
utility purchasing all of its requirements from an affiliated 
wholesaler to be able to use the affiliated companies costs, 

The Southern Services Company wanted the Commission to stress that 
the data required are ?>nly estimates and might prove to be 
inaccurate. 

On the proponent side: the American Wind Energy Association requested 

that a third party determine the issue of future capacity as it relates to the 
required data. Kaman Science Corporation, Harry Srauckler (a private citizen), 
and the Energy Law Institute wanted the Commission to provide a methodology to 
be used in determination of avoided costs in order to keep the utilities from 
abusing methodological discretion. The Oregon Department of Energy wanted 
additional data, in the form of the statistics and methodology used, to be 
included in the required data. The American Paper Institute requested that 
the data be reported annually rather than biannually. 


(5) 


( 6 ) 
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The Conmission responded favorably to some of these suggestions* An 
attempt has been made to add clarity, yet to retain a flexible structure. To 
ensure recognition of the fact that a rate for purchases cannot be directly 
taken from these data, the Commission eliminated some prefatory language in 
paragraph (b) which gave the opposite impression. The energy costs associated 
with planned capacity are now required in order to make it easier to calculate 
the avoided costs from these data. 

Two new paragraphs have been added that increase the role of the states. 
Paragraph (d) allows use of alternative methods, authorized by the state, 
provided avoided costs can be determined from the data. However, this can be 
done only after notice in the area served by the utility and opportunity for 
public comment, a condition that should have a substantial limiting effect on 
any abuse of discretion. Also, the Commission must be notified within thirty 
days that any such determination has been made. Paragraph (e) provides that 
any data submitted are subject to state review. This, in effect, makes the 
state the authorizing agency. However, the burden is on the utility to 
justify its data. This also will effectively provide for third party 
Is termination of the accuracy of future capacity data, as well as a validation 
mechanism for all data provided. 

The Commission has declined to provide a specific methodology. The 
desire for flexibility at the state level apparently outweighed any benefit to 
be derived from providing a specific methodology. Also, the validation 
mechanism that is provided seems sufficient to assure that the utilities will 
not manipulate the flexibility to hide data. 

The final rule permits an electric utility which is legally obligated to 
purchase all of its energy and capacity from another utility to use that 
supplying utility's cost data, including the rate paid. 

Under the alternate method paragraph the state may provide for more 
frequent updating of material than the two years provided for in the rules . 

Utility Obligations /Section 292.303 

Section 292.104 of the proposed rule dealt with utility obligations 
(292.303 of the final rule). Southern Services Company expressed the opinion 
that there was no legislative requirement that a utility purchase power from a 
qualifying facility outside its service area, that is, purchase power wheeled 
to it by another utility. This position has been rejected by the Commission. 
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It was noted in the section-by-aectiott analysis of the final rule that the 
obligation to purchase in PURPA is not limited to any particular- utility » but 
rather is a general obligation* in addition, no utility is required to wheel 
power, but, rather, is allowed to do so with the consent of the qualifying 
facility in lieu of purchasing the power itself, 

Where a qualifying facility is outside a utility's service area the 
utility can still be required to purchase the power. If transmission lines 
have to be built, the obligation is controlled by state law and a qualifying 
facility may be required to build its own distribution network, 

Purchase Rates (Section 292.3047 

r'i nn n - - m i n . y 

Rates for purchase from qualifying facilities were dealt with in section 
292.105 of the proposed rule (section 292.304 of the final rule). The 
proposed rule contained a rebuttable presumption that a rate for purchase was 
sufficient to satisfy the rule if it re fleeted the avoided costs. This 
provision was attacked by a great many of the non-utility speakers. Basically 
the comments suggested the paragraph should require rates to be equal to, but 
not less than, avoided costs. The following groups and individuals addressed 
this point: 

(1) Pan Aero Corp. . . 'V.. , .<• 

(2) The American Wind Energy Association. 

(3) The Institute for Local Self Reliance. 

(4) Harry Smuckler . 

(5) The National deuter for Appropriate Technology, 

(6) The Oregon Department of Energy. 

(7) The Western Washington Solar Energy Association . 

(8) Energy IJnlimitedi Inc, 

(9) Consumer Action Now of New York. 

In general, the conments stressed that the paragraph was ambiguous and would 
be unfair to qualifying facilities. 

The Commission responded to these suggestions by removing the presumption 
and providing that a rate satisfies the rule if it "equals" avoided costs. 
However, this absolute rule has been softened by the inclusion of a 
recommendation, made by the Central Power and Light Company, that avoided cost 
projections are only estimates and that there is no liability if those 
estimates prove inaccurate for an individual application. The final rule 


I 

provides that rates do not violate the rule with respect to contracts or other 
legally enforceable obligations if they differ from avoided costs at the time 
of delivery* Thus, the utility will be constrained by high estimates while 
the qualifying facility will be constrained by low ones. This has been done 
to preserve the integrity of contracts nr l the benefits bargained for, in the 
belief that the two will balance out. Qualifying facilities do have the 
option of being paid avoided cost at the time of delivery. Southern 
California Edison has adopted this approach and recalculates avoided energy 
costs quarterly to keep pace with changes in the price of oil. 

Section 292.105(b) of the proposed rule dealt with standard rates for 
purchases (tariffs) (section 292.304(c) of the final rule). The proposed rule 
required that tariffs be established for systems of under ten kilowatts, upon 
the request of a qualifying facility. Jn response to this paragraph: the 

American Public Power Association recommended that the limit be moved to 100 
kilowatts! the Natural Resources Defense Council recommended that it be 
raised, but did not provide a recommended figure? and Pentti Aalto, an energy 
consultant from Connecticut, recommended that tariffs he established for "all 
but the largest" facilities. 

The Commission has responded to these recommendations by requiring that 
tariffs be established for all facilities with a design capacity of less than 
100 kilowatts. Also, tariff 8 may be established for larger facilities. 

Two common tors, Clean Energy Products and the National Center for 
Appropriate Technology (NCAT), made additional requests related to tariff. 
Clean Energy Products wanted a definition of tariffs and NCAT wanted a 
methodology for providing tariffs to be provided . The Commission has provided 
a further definition of standard rates for purchases in that they have set 
out, in the final rule, that such rates must be based on the same criteria as 
other rates. However, they have not established a methodology. This seems 
consistent with the policy in the rules of leaving as much flexibility, as 
possible to the states. 

Another issue related to the tariff issue in the proposed rule is the 
minimum size limit of ten kilowatts in the proposed section 201 rules. The 
proposed rules for implementation of section 210 effectively eliminated the 
minimum size limit of the proposed rules implementing section 201. However, 


this Apparent modification was not sufficient to keep numerous proponents from 
attacking it. The following groups and individuals requested that the 
provision be dropped: 

(1) Clean Energy Products. 

(2) Citizens for Solar Washington. 

(3) Energy Communications Organization. 

(4) The National Center for Appropriate Technology. 

(5) The Oregon Department of/jSnergjf. 

(6) Western Washington Solar Une?.j*y Association. 

(7) The Bronx Frontier Development Corporation. 

(8) Corns umer Action How of New York. 

(9) The Polytechnic Institute of New York. 

(10) Jim Welsh, a solar consultant. 

The basic thrust of these comments was that such a limit would severely 
constrain commercialization of small dispersed systems (e.g., wind system*, 
and residential photovoltaic systems). The National Center for Appropriate 
Technology had the most interesting reason for allowing small systems - it 
would permit the poor to buy them as a source of neighborhood pride. The 
apparent effect of the proposed 210 rules was realized in the subsequently 
issued final 201 rules which do not include the ten kilowatt limitation. 

A subissue to the tariff question is net energy billing, or reversible 
me ter 8. Numerous cOmmenters supported the use of net energy billing, in 
general, or as part of a tariff system. 

Basic support of its use was given by: 

(1) The American Public Power Association. 

(2) The Insitute for Local Self Reliance. 

(3) Clean Energy Products. 

(4) Citizeno for Solar Washington. 

(5) The Oregon Department of Energy. 

(6) The Bronx Frontier Development Corporation. 

The National Center for Appropriate Technology explicitly recognized, and 
the others implicitly recognized, the value of net energy billing to small 
qualifying facilities. That is, it lessens the administrative burden on small 
systems and creates a simpler process, even though it may not give the full 
avoided costs to the qualifying facility. The American Wind Energy 


Association supported net energy billing to the point Where the utility and 
the qualifying facility break even, after that they proposed the price for any 
excess power produced to be fixed under the rules* 

The Commission has declined to mandate net energy billing and instead has 
loft it as an option to bo considered by the states. The Conmission does not 
see net energy billing as the only practical or appropriate method of rate 
deterinination. 

The proposed and final rules provide that the capacity value of 
qualifying facilities be accounted for in the rates. Several comment era gave 
testimony regarding capacity value of qualifying facilities and credit given 
for it. The rules provide for a capacity credit to be given where there is a 
contract or legally enforceable obligation to provide power. Further 
provision is made that the aggregate capacity value of qualifying facilities 
must be accounted for even where no contract exists for firm capacity. 

Numerous comments were made on the various aspects of capacity credit. The 
American Electric Power Service Corporation wanted any deferred payment for 
capacity value to be at average cost, not the future incremental cos trend 
they wanted those payments to be deferred until future capacity was actually 
needed. Such a provision could possibly be used to eliminate capacity credits 
for future capacity by saying that it is never needed by one qualifying 
facility when the aggregate value of all qualifying facilities has eliminated 
any need for it. The Oregon Department of Energy stressed a point made by 
others that the aggregate value of capacity be considered, even when there is 
no contract or when legally enforceable obligation exists. The most 
reasonable interpretation of the two capacity provisions is that capacity 
credits for a qualifying facility operating under a contract or legally 
enforceable obligation is entitled to a capacity credit fo\T itself alone, and 
therefore of its entire capacity, and is limited only by its own reliability 
and other operating characteristics. On the other hand, where capacity 
credits are derived from the aggregate value of qualifying facilities not 
operating under a legally enforceable obligation, then they must be considered 
together for all factors that affect capacity (e.g., reliability, the extent 
of each facilities peak matching characteristics, etc.). 


Soon commentera, such as Penfcti Aalto, an energy consultant, stressed 
that everything should have aome capacity value. The extent of the capacity 
value would vary with other factors, but the fact that it is on line would 
give it some credit. 

The Conmission has included the use of aggregate value of capacity in the 
final rule. However, the other suggestions have been rejected. To sone 
extent this reflects the Commission's desire to leave as much flexibility as 
possible to the states. 

Conditions Under Which Utility Purchases Are Not Required 

Section 292. 105(e) of the proposed rule (292.304(f) of the final rule) 
described the conditions under which utilities need not purchase power from 
qualifying facilities. The Kaman Sciences Corporation requested more 
specificity as to when purchases were not required, in order to prevent 
utility manipulation of the provision. Pacific Gas and Flectric Company 
wanted additional factors added to those that determine when power need not be 
purchased, such as when they were light loading where a utility could not back 
off any further. The Institute for Local Self Reliance, and Larry Smuckler of 
the Energy Law Institu te, requested that the provision be eliminated 
entirely. Pentti Aalto, an energy consultant, also wanted the provision 
eliminated and a requirement that the utility wheel power they did not need. 
The Oregon Department of Energy wanted the utility to be required to try to 
sell power before they could refuse to accept it. The Edison Electric 
Institute had a most interesting proposal. They wanted to be able to charge 
the qualifying facility for disposing of excess power, rather than being 
allowed to decline to purchase it. 

The Commission has retained the provision and provided some clarification 
The increase in cost on which the paragraph is based has been modified by the 
inclusion of the phrase "due to operational circumstances." The determination 
of when purchases are not required has been shifted from the subjective 
"might" to the objective "will" result in greater costs. This includes 
situations such as light loading, because even though the power itself might 
be cheaper from the qualifying facility, the associated costs of backing off 
too far would add to that cost. In addition, a verification procedure has 
been established to control any utility abuse of the provision, and notice 
must be given to the qualifying facility in time to stop delivery of power. 
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A number of utilities and utility groups attacked the rate policy because 
the entire benefit accrues to the qualifying facilities. The Hawaii Electric 
Company; the American Public Power Association; Southern Company services, 

Inc., the Central Powef and light Company, and the Granite State Electric 
Company, each recommended that benefits be shared between the utility and the 
qualifying facility, "'SO' that the other customers would obtain some of the 
benefits. The Hawaii Electric Company and Southern Company Services, Inc., . 
expressed the view that the rules would give a windfall to qualifying 
facilities, especially those with whom they have dealt prior to PURPA and 
whose contracts will come up for renegotiation. They also felt that the 
manner in which they had dealt before negotiating purchases had been ba-ed on 
a sharing of the benefits approach, and it is still sufficient to encourage 
cogeneration. The American Public Power Association felt that benefits Should 
be shared where it was appropriate to do so. That is, where both could 
reasonably be accommodated, such as where the utility purchased power for less 
than they sold it. The Central Power and Light Company wanted to share the 
benefits, at leasts to the extent that it would ensure that the utility broke 
even. The Hawaii Electric Company also wan ted the rate to rise to the point 
of a reasonable return t?n the qualifying facilities investment, and then split 
the rest. 

The benefit-sharing suggestion has been rejected by the Comnisaion 
because the amount of benefit to the individual customer would be negligible, 
while the benefit to the small number of qualifying facilities could prove to 
be substantial. An added reason for the rejection is that it would require a 
determination of the qualifying facility 's financial status. An intense 
investigation of the qualifying facility's financial situation is necessary to 
determine its true costs, which would go against the legislative in taut that 
they be kept free from regulation. 

-- Rates For Sales 

Rates for sales to qualifying facilities were dealt with in section 
292.106 of the proposed rule (292.305 of the final rule). The proposed rule 
provided that the rate for sales should be at least as favorable as those for 
a customer without his own generation. This could be interpreted to mean any 
customer even if outside the class that the qualifying facility would otherwise 
have been in. The Central Power and Light Company commented that the language 


should be leas favorable to qualifying facilities. This position was adopted 
by the Commission, and the final rule now refers to rates for customers of the 
same class to which the qualifying facility would belong if it did not have 
its own generation. 

Both the proposed and the final rules provide that the electric utility 
must provide supplementary, back-up, maintenance, and interruptible power to 
qualifying facilities, regardless of whether or not such power is offered to 
its other customers. The Consolidated Edison Company objected to having to 
provide interruptible power where the utility has sufficient capacity that 
there is no benefit to the utility in providing it. The Commission has 
recognised this fact in the final rule. The rule itself now provides for 
exemption from these requirements where it will impair the ability to render 
adequate service or place an undue burden on the utility. Also, the section- 
by-section analysis of the final rule recognizes the possibility that the rate 
for interruptible power might be the same as the regular rate where there is 
sufficient capacity in the system. 

Interconnection Costs 

■ • 4 . 

Section 292.108 of the proposed rule (292.306 of the final rule) 
discusses interconnection costs and their payment. Both the proposed and 
final rules require the qualifying facility to pay the costs of inter- 
connection. There has been no serious objection to this requirement. 

However, the Colorado Coalition for Full Employment, the Karaan Sciences 
Corporation, the Institute for Local Self Reliance, Citizens for Solar 
Washington, the National Center for Appropriate Technology, and the Western 
Washington Solar Energy Association have requested that the Commission provide 
some form Of extended payback, amortization, or financing of these costs. 

The Commission has rejected this position as a subject of the rules, 
although they do leave it up to the states to determine the manner of 
repayment, which may include payment over time. 

The utility representatives have supported a broader range of costs to be 
included. The American Electric Power Service Corporation and the Natural 
Resources Defense Council want administrative costs to be included, while the 
Central Power and Light Company has gone even further and wants to add the 
costs of rate negotiation, litigation, and any studies they feel are necessary 
to be included in interconnection costs. 
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The Commission has decided to include administrative costs in the 
definition of ’VinheitconhdctioA''C0eti}: , ’'hnh.hAiL declined to include such things 
as the coat of rate negotiation and litigation. These would, in effect, make 
a qualifying facility pay lot a utility Vs attempts to delay interconnection* 
and would foster litigation* 

The Edison Electric Institute requested that interconnection be required 
only by individual orders under Section 202 of PURPA. This recommendation has 
not been adopted by the Commission. 

• ji •• 

Safety and Reliability 

Section 292.110 of the proposed rule (292.308 of the final rule) 
discusses reliability standards. The Natural Resources Defense Council 
expressed the concern that qualifying facilities might be subjected to greater 
reliability standards than the utility maintains on its own system. This fear 
has not been addressed by the Commission. 

Waivers from application of the rule are provided for in section 292.303 
of the proposed rule (292.403 of the final rule). The American Paper Institute 
requested that qualifying facilities be given formal participation in any 
waiver proceeding. This has been rejected by the Commission, although the 
section-by-section analysis of the final rule does note that any interested 
party will be given an opportunity to be heard in any such proceeding. Also, 
the final rule provides that applications for waivers may only be made after 
public notice is given in the area affected. 
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CHAPTER III 


ADDITIONAL CHANCES MADj! OR NOT MADE THAT WERE ADDRESSED 
IN OTHER THAN ORAL TESTIMONY 

Transmission to Supplying Utilities 

Some concern was expressed to the Commission as to the effect of the 
rules on contracts whereby a utility is obligated to purchase power from 
another utility. It was feared that there could be some legal problem for the 
purchasing utility. 

The Commission rejected the suggestion that such contracts be exempted 
from the rules. Rather, the requirements of the rule override such contracts. 
To prevent the use of such contracts to hinder development the purchasing 
utility can, with the consent Of the qualifying facility, transmit the energy 
to the supply ing utility. The obligation can be circumvented another way by 
deeming the supplying utility to be the recipient and displacing what would 
have been sold. A waiver is also available if special hardship is shown. 

This situation also presents a special case of avoided cost determination, in 
that demand charges between the two utilities must be considered. 

Utilit ies Not Otherwise Subject to FERC Jurisdiction 

Subparagraph (c)(2) was added to section 292.303 of the final rule in 
order to allay fears expressed by some commenters that interconnection would 
make some utilities subject to FERC jurisdiction under the Federal Power Act, 
where they would not be subject to such jurisdiction in the absence of inter- 
connection, This subparagraph provides that no interconnection will be 
required where that would be the result. 

Interaction with State Laws and Regulations 

The section-by-section analysis accompanying the final rules points out 
that where state law provides for a higher price to be paid to a qualifying 
facility than that under the rule, a qualifying facility may elect to sell its 
power under the state law. This rule does not prevent a state from requiring 
a higher price, but it does supersede any state law providing for a lower 
price. The qualifying facility may obtain an exemption from state and federal 
utility laws and regulations as provided for in the rule, even if they avail 
themselves of the rate mandated by a state that exceed" the FERC standard. 
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Simultaneous Purchase and Sale 


Section 292.107 of the proposed rule, ’'Simultaneous purchase and sale," 
has been deleted as a separate section and incorporated into section 292.304(b) 
of the final rule. The proposed rule did not include "old capacity." that is, 
it applied only to "capacity the construction of which was commenced on or 
after the date of issuance of this part." On the other hand, the final rule 
includes old capacity, although the state regulatory authority, or non- 
regulated utility, may give it less than full avoided costs in a simultaneous 
buy;/ sell arrangement if such a reduced rate is found to be a sufficient 
encouragement to cogeneration and small power production. This is not an 
entirely permissive area. The section-by-section analysis states that if a 
qualifying facility shows that it requires rates based on full avoided costs 
to remain viable, or to increase its output , then the state regulatory 
authority or nonrogulated utility is required to establish a full avoided 
costs rate. 

Amount of Payments Overtime 

The section-by-section analysis of the final rules explains that under 
section 292.304(d)(2) a utility and a qualifying facility may agree, subject 
to state regulatory authority approval, to pay a qualifying facility over the 
term of a contract or legally enforceable obligation more than full avoided 
costs at the start of the term and less later in the term. 

This could prove to be very beneficial to qualifying facilities, where 
there is a need for a greater initial return to offset the high initial 
expenditure and a lower rate later could still provide a sufficient re turn on 
investment. 

Interconnection Costs Incorporated in Tariffs 

Considering the allocation of interconnection costs, the section-by- 
section analysis states that such costs may be included in the determination 
of a tariff on a class basis. In addition, state regulatory authorities and 
non-regulated utilities may determine interconnection costs on a class or 
individual basis for facilities of over 100 kilowatts. Such an action could 
have important consequences. In addition to problems related to inter- 
technology subsidization where there is no technology-specific tariff, a class 
determination of interconnection costs could also cause such subsidization 
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where different technologies have different interconnection costs* This is 
because a class determination would average all the costs among the qualifying 
facilities, thus causing those with higher interconnection costs to bear less 
than their total coats at the expense of those with lower interconnection 
costs trtto would have to pay more. 


System Emergencies 

The Coseiission has rejected the suggestion that utilities may require a 
qualifying facility to provide power during system emergencies* This is 
because it would penalise qualifying facilities by jeopardizing their power 
supply because they produce their own power* Ratherj the rule only requires a 
qualifying facility to provide power during system emergencies when the 
obligation is pursuant to a contract or other legally enforceable obligation* 

Applications * 

The Commission no longer requires that an applicant for qualifying status 
initiate discussions with the utility with whom it intends to interconnect. 

This is because it is recognized that the only time such negotiations are 
necessary is when the qualifying facility wishes tv enter a long-term contract, 
and then it will be done as a matter of course. Whereas, when a facility 
merely wishes to operate under an established rate there is no need for such 
negotiations, and they would merely be a waste of time and money. 

Cogeneration Efficiency Standards 

The efficiency standards for both topping and bottoming-cycle 
cogeneration facilities have been significantly simplified. These standards 
now require only that cogenerators meet fossil fuel use efficiency 
requirements. The previously proposed standards had fuel use limitations 
unrelated to overall system efficiency. 


CHAPTER IV 

VIEW ON THE PROPOSED RULES IMPLEMENTING 
SECTIONS 201 AND 210 OF FURPA 

The view of JPL on the proposed rules implementing Sections 201 and 210 
of PURPA is expressed in the following paragraphs. 

Contract Alternatives to Operation Under PURPA 

The development of new energy technologies such as photovoltaics (PV) ond 
solar thermal point focusing distributed receivers (PFDR) will require field 
experiments to be conducted under a variety of circumstances and conditions. 
Such experiments will yield useful information on the technical » economic and 
institutional aspects of PV and PFDR in grid-connected environments. From 
these experiments it will be possible to more accurately determine the 
economic value of PV and PFDR to the utilities. 

In particular^ the experiments will yield information on the following 
factors | set forth in the rules, that affect rates for purchase; (l) The 
length, frequency, and scheduling flexibility of maintenance by the qualifying 
facility; (2) the expected or demonstrated reliability of the qualifying 
facility; (3) the relationship of energy or capacity and energy needs, 
including the ability of the electric utility to reduce or avoid cost, 
including the deferral of capacity additions, as a result of the availability, 
individually, or in the aggregate from qualifying facilities;* and (4) the 
cost or savings resulting from variations in line losses from those that would 
have existed in the absence of purchases from a qualifying facility, if the 
purchasing electric utility generated or purchased an equivalent amount of 
electric energy. 

In addition, the experiments are expected to yield information relevant 
to utility costs of supplying supplemental, interruptible, back-up, and 
maintenance power. In particular, factual data should be generated by these 
programs illustrating the extent to which it is possible that forced outages 
or other reductions in electric output by all qualifying facilities on an 
electric utility's system will occur simultaneously, and that forced outages 


* 44 Fed. Reg, 61203 (1979). 
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or other reduction? in electric output by all qualifying facilities will occur 
during the system peek.* These d&ta represent factors necasoary .10 determine 
an economically neutral price to be paid by or to utilities for energy 
exchanged with qualifying facilities* 

To maximise the amount of useful information obtainable from the solar 
research, development, and demonstration programs (RD&D) requires that 
flexibility to waive these rules be reserved to participants in the 
experiments* The ability to negotiate outside the requirements of the rule 
allows the real value of solar technologies to the utilities te bo determined. 
It does so by encouraging utility participation in solar R0&0 experiments 
where avoided costs cannot yet be determined. In fact, in lai'^e part these 
experiments will be for the purpose of acquiring data on which to base avoided 
cost estimates. Therefore, the flexibility to either operate under the rules 
or negotiate alternatives is important to the success of these and other 
technology development programs. 

Although the ability to elect to negotiate alternative agreements in lieu 
of the provisions of the rules is important, it needs to be done with the 
knowledge of the rules by both the system owner and the utility as a 
significant factor in negotiations. Typically, because a utility is both a 
monopoly and monopsony, it is in a substantially better bargaining position 
than a qualifying facility. It possesses an expertise in public utility law 
and negotiation that few qualifying facilities, especially small ones, are 
likely to have. In addition, for the most part, the qualifying facility will 
be approaching the utility to obtain an agreement, rather than the utility 
seeking power from the facility. Some small power facilities and cogenerators 
have already negotiated such agreements with utilities, and some were 
negotiated without notice or knowledge of the rules. Therefore, the Federal 
Energy Regulatory Commission was asked to consider allowing state regulatory 
agencies to order renegotiation of those agreements where the qualifying 
facility can show that an agreement was executed without notice of the 
impending rules, so long as it was equitable to do so. The FERC decided this 
issue should be determined by state law governing inequitably negotiated, 
"unconscionable" contracts. 


* See Sec 292.305 (e)(1). 


Avoided Coats 

Under the rules, the "avoided costa" of the electric utilities resulting 
from the qualifying facility are the basis of the payments a utility must make 
for power provided by a qualifying facility. As defined, "avoided costs" 
appears to encompass ail those costs which can be displaced by PV and PFDR, 
both energy and capacity. Such payments are economically efficient. Payments 
which do not adequately reflect such costs would, in fact, result in qualifying 
facilities cross-subsidizing (or being subsidized by) other utility customers. 

Two problems arise under the rules. First is the interpretation of the 
definition of avoided costs by the utilities. Second is the reporting 
requirement of the avoided costs information required of the utilities.* 

The definition of "avoided costs" is essential to the proper 
implementation of PURPA and the rules. The principle is sound but the details 
are lacking. An interpretation biased against the utilities provides them an 
economic incentive to "foot-drag," and when biased against qualifying 
facilities there is less economic incentive to them, although the utilities 
contend that it would encourage them to seek out qualifying facilities. It is 
possible that further guidelines and clarification by the Commission will be 
necessary to ensure that a neutral climate 1 b maintained. The interpretation 
of "avoided costs" is not intended to become a basis of subsidizing either 
qualifying facilities or the utilities ' other customers. Therefore, the 
Commission was urged by several commenters to meticulously monitor the 
utilities ' definition and interpretation of the term to ensure a neutral 
climate for operation of qualifying facilities. 

It is important that a qualifying facility have some certainty as to the 
price it will be paid for power purchased from it. The price a utility will 
pay is a major factor in determining a qualifying facilities economic 
viability. The rule requires that avoided cost data be maintained and open to 
public inspection. The difficulty arises in how it will be reported . As the 
Commission notes, the estimated avoided costs are dependent on a large number 
of factors. The avoided costs not only depend on the specific utility, but 
also on the technology used by the qualifying facility. Systems that produce 
electricity only when the sun shines result in different avoided costs than a 


continuously operating diesel generator. Diesel generators and hybrid PFDRs 
can result in similar avoided costs. Titus, the avoided costs reporting 
requirement as proposed* would not be useful to those unsophisticated in 
utility pricing unless broken down by technology; or otherwise simplified. 
Utility cost and rate structures are very complicated and can be quite 
confusing to all but the experts. 

When avoided costs are defined from a technology-specific viewpoint, the 
determination of avoided costs becomes simpler. A photovoltaic qualifying 
facility uses documented PV avoided costs; a diesel cogenerator uses their 
avoided Costs. It should be noted that; in a given utility district, all 
tracking PV and PFDR systems will have similar characteristics. The same will 
probably be true of dispatch characteristics as well. In other utility 
districts, even PV and PFDR will have different energy generation 
characteristics requiring different avoided costs determinations. 

Therefore, on a technology-specific, utility district basis, those factors 
which must be considered in setting avoided Costs are relatively constant 
within a given technology, but vary among different technologies. The effect 
is that it is economically neutral for the utility to determine avoided costs 
on a technology-specific basis, and not neutral to make a single determination 
including all technologies which may be used by a qualifying facility. Hie 
only remaining variables set forth in the rules are not capable of either a 
technology-specific or a general evaluation. These are the willingness and 
ability of the qualifying facility to provide power during system emergencies, 
and the length of any legally enforceable obligation by the qualifying facility 
to provide energy and/or capacity. These factors are individual to each 
qualifying facility, and not dependent on the type of techno logy used by that 
facility. 

The rule, as proposed, was conducive to an interpretation requiring only 
a single determination for all types of facilities. This is the interpretation 
which a utility was likely to give the proposed rule. Therefore, certain 
changes were suggested for the rule that would specifically require that 
avoided cost information be reported on a technology-specific basis. The 
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result could bo that small qualifying facilities would not face the difficulty 
of negotiating extensively on a case-by-case basis in order to truly obtain 
the economically proper price for the power they sell. Also, utilities will 
not have to devote money, manpower, and time to redetermine net avoided cost 
every time a qualifying facility commenced operation within tlteir district, as 
required by the proposed rule* 

An additional problem of not determining avoided costs on a techno logy- 
specific basis is that failure to do so would result in some technologies 
subsidising others * For example, those technologies which have a high peak 
matching ratio and good reliability characteristics would be subsidizing 
others with less desirable traits. This result would occur because the 
utility, in determining its avoided costs, would take into account all 
technologies, thus the price paid for less reliable technologies would be 
raised by the inclusion of other, more reliable technologies, an<3 vice versa. 
Therefore, the price paid to those technologies which deserve t^e highest rate 
would be lowered in order to pay more to the less reliable technologies, in 
the form of a subsidy of one technology by another. 

Tariffs 

Closely related to the reporting of "avoided costs" data is the topic of 
standard rates for purchases i often referred to as tariff schedules. Pricing 
certainty and procedural simplicity will result from the promulgation of tariff 
schedules for qualifying facilities. Tariffs will also provide certainty of 
prices to be paid to qualifying facilities. This may act as an incentive to 
negotiation of separate agreements, because, as penetration increases, the 
price for purchased power will be adjusted every year or so. One utility, 
Southern California Edison, adjusts quarterly. 

The proposed rule required the establishment of tariff schedules for 
qualifying facilities of ten kilowatts or less. There were several points to 
be made with respect to the proposed rule. Perhaps the most important point 
is that technologies to be used by qualifying facilities under such a tariff 
are likely to have a range of energy generation characteristics, as recognized 
in avoided costs. As a result, in a given utility, economic inefficiency 
would result if tariffs derived for PV or PFDR were to be applied to wind 
systems, and vice versa. This is true for the avoidance of energy costs , as 
well as capacity. Time Of day metering, if available, would eliminate some of 
these discrepancies, at least as applied to avoided energy costs. 


The price paid by a utility to a qualifying facility for purchased power 
under a tariff should equal the avoided costs of the utility arising from the 
purchase for the transaction to be economically neutral. The energy and 
capacity costs avoided, however, varies with the degree to which the production 
time of a qualifying facility predictably coincide with utility peaks, 

In a given utility, some qualifying facilities, such as those producing 
energy from biomass, cogenerators, or hybrid solar thermal point-focusing 
distributed receivers, can produce and sell energy to the utility continuously, 
Such qualifying facilities are not weather-dependent, and so can produce energy 
for utility use except during scheduled outages or mechanical failures. The 
energy and capacity value of a continuous producing qualifying facility is 
averageable, and thus the avoided costs attr ibu table to the qualifying facility 
are readily definable in the same way utilities have traditionally valued 
their own e nergy faci lities. 

Stochastic (variable) producers on the other hand will vary their output 
with time. Non-hybrid windmills , photovoltaic and point-focus ing distr ibuted 
receivers only generate energy when the wind is blowing or the sun is shining. 
The extent to which a stochastic producer will allow a utility to defer or 
avoid capacity or energy costs is less certain from a utility perspective. 

Even variable producers, however, such as solar, reliably produce energy 
in peak periods, particularly for sunnier peaking utilities with a heavy air 
conditioning cost. For utilities in the northern or eastern parts of the 
country, solar incidence and utility peaks may not match quite so well. 
Windmills and solar incidence technologies must be distinguished . In summer 
peaking utilities, wind provides cooling and lowers peaks in utilities with 
large air conditioning loads. Sun increases cooling needs and therefore 
increases peaks. In a winter peaking, night peaking utility based on heating 
the opposite tends to be true, especially in light of wind chill factors. 
Capacity values of qualifying facilities will, therefore, largely be determined 
by the coincidental peak matching characteristics of a technology. 

If it can be shown empirically that production times of a particular 
technology such as PV or PFDR coincide with system peaks, a utility may defer 
or avoid capacity based on the presence of those qualifying facilities in the 
system. If it can also be stated that qualifying facilities production using 
wind will, in that utility system, never coincide with system peak loads, the 




utility may defer or avoid only a very small amount of capacity based solely 
on the added overall reliability of the utility system. A full energy credit, 
however, is probably still appropriate. 

If both wind and PV qualifying facilities are conventionally metered and 
both receive the same price for energy sold to the utility, the PV facility 
would bq subsidizing the wind facility, or vice-versa depending on the 
particular situation. Net Energy Billing, where the meter runs "backward," 
would result in the same type of subsidy. Conventional kilowatt-hours metering 
will only be economically technology-neutral if a separate tariff is 
promulgated for each technology that exhibits stochastic peak matching 
| characteristics. 

I Time-of day pricing for power purchased from qualifying facilities 

y ■ 

| employing different technologies has been advocated to acco nt for these 

differences, dependent on how such rates ore computed. Typical time-of-day 
| pricing schedules provide a fixed price for energy at a given time of day. 

Hie prices tend to have seasonal adjustments, and include both an energy and 
capacity component. 

For example, if PV were to always coincide with peak, and if wind were 
never to coincide with peak, economically sound time-of-day pricing would 
accura tely reflect the energy and capacity value of the different systems. In 
other word s , it would be inter-techno logy neutral. 

The problem is that such a perfect weather pattern does not happen. What 
if the wind blows at summer peak? Time-of-day rates tend to fluctuate by 
season, not by day. Time-of-day rates as we know them today are, thus, proxies 
for the actual energy and capacity costs of a given utility. 

To defer or avoid capacity a utility must be able to predict the 
coincidence of a stochastic qualifying facility's production with peak 
requirements. In regard to this situation the stochastic qualifying facility's 
capacity contribution is not necessarily predictable or reliable. The utility 
cannot defer or avoid capacity. Even so, under a technology-undifferentiated 
tariff mandating time-of-day pricing, the stochastic qualifying faciity would 
be paid the capacity component of the time-of-day rate. Other customers of 
the utility could be subsidizing this qualifying facility. 

It is not necessary to have time-of-day pricing, however. The value of 

U energy to the utility is time dependent, so ideally one would like to have 

\j . : . ; : . 

I time-of-day metering to measure the value of the energy being sold by the 
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qualifying facility. But, it is possible, instead, to use historical data, 
and knowledge of the characteristics of a system to infer the energy output 
profile of a system. For example, knowledge of the insolation within a region 
and detailed characteristics about a given photovoltaic system allows one to 
infer the quantity and time dimension of energy produced by that system. 

Random time -of -day metering and conventional metering of total output can be 
used to verify the modify the inferences. It is, therefore, imperative that 
tariffs be promulgated for each available technology in Order to appropriately 
account for the capacity values of different technologies. Failure to do so 
is likely to result in discrimination against either the qualifying facility 
or the other customers of the utility. 

Generic Capacity Credits 

Another consideration is the inclusion of the existence of a legal 
obligation to provide firm power as a factor to be considered in setting 
rates. Utility peak-matching characteristics of various technologies used by 
qualifying facilities can, in the aggregate, provide firm capacity to a utility 
even where none of the qualifying facilities is operating Under a legally 
enforceable obligation to provide energy to the utility. For example, if there 
are a thousand photovoltaic qualifying facilities in a southwestern utility, 
it is technically incorrect to assume all will cease operation, that is 
permanently cease in te rc onnec t ion , at the same time. Even if a few do 
discontinue serv ice there is a substantial like lihood that an equal or greater 
number will interconnect into the system for the first time. After all, the 
use of cogeneration and small power production will be increasing well into 
the future. This is conceptually the same as the proposed rule under Ra tes 
for Sales which prohibits the assumption that all qualifying facilities will 
curtail operation simultaneously or at utility system peak. 

This reliable capacity generic to a specific technology can be and is 
appropriately accounted for in a technology specific tariff. 

Such capacity credits should also be available to qualifying facilities 
not operating under a tariff pursuant to this same theory. Determination of 
the extent of the capacity credit is, however, dependent on the characteristics 
of the individual utilities and the technology used by the qualifying facility. 
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Ten Kilowatt Limitation 

A second major point revolves around the ten kilowatt limitation of the 
proposed rule. In the proposed rules implementing section 201 of the Public 
Utilities Regulatory Policies Act, it was proposed that systems under ten 
kilowatts not qualify for the benefit of section 210. That proposal has not 
been accepted, aB facilities under ten kilowatts are being included. This is 
encouraging in light of the development of photovoltaics. Such a proposal 
would have severely limited the residential market for photovoltaics, a market 
which may be the largest near-term private use of photovoltaics. Residential 
photovoltaic systems will, most likely, be between one and ten kilowatts in 
size. 

The majority of utilities in this country can absorb thousands of ten 
kilowatt qualifying facilities without serious disruption to their systems. 

Some utilities, however, are very small and may not easily absorb the 
relatively large numbers of ten kilowatt qualifying facilities that may seek 
interconnection under a tariff. Such small utilities may appropriately seek 
waiver from these rules. Other, larger, utilities could easily absorb larger 
numbers of qualifying facilities of much greater design capacity than ten 
kilowatts. Simplicity results if utilities are required to promulgate tariffs 
for qualifying facilities with design capacities of 20, 30, to 100 kilowatts 
or more — the particular design capacity tailored to the particular utility. 

Technology-Specific Tariff Schedules 

Promulgation of tariff schedules by technology has advantages both to 
qualifying facilities and utilities. The advantages arise from the fact that 
purchase price determinations can be made as a class. This means that 
utilities do not have to commit the manpower to negotiate new agreements 
everytime a qualifying facility seeks interconnection in purchase and sale. 

The issue is litigated before the PUC and resolved. For qualifying facilities, 
the tariff determinations by technology allow them to litigate as a definable 
class with substantially similar motivations and circumstances. Also, 
manufacturers and other interested parties could participate. Small qualifying 
facilities are in an equitable negotating climate they would not be in if 
negotiating individually. 
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There are, also, administrative costs in multiple tariffa. Some of these 
costs will be fixed. If the penetration of wind is small, in a utility where 
a single non-technology specific tariff would result in subsidizing wind 
qualifying facilities, the subsidy would be small. It is conceivable that the 
cost of administering multiple tariffs could be greater than the subsidy. If 
such a case can be proven, a technology-specific or time -of -day tariff should 
not be necessary. 

Interconnection 

Encouragement of cogeneration and small power production requires that 
interconnection be as procedu rally simple as possible. The proposed and final 
rules mandate interconnection on demand. 

Under any circumstances, cogeneration and small power production will not 
be encouraged by requiring potential qualifying facilities to go through 
expensive and time-consuming procedures to gain interconnection. Use of 
cogeneration and small power production was facilitated with adoption of the 
proposed rule. 

The rule governing the allocation of interconnection costs, however, is 
potentially biased against cogeneration and small power production. The rule 
calls for the costs of interconnection to be borne by the qualifying 
facility. A great potential for abuse is presented here. 

Interconnection costs can be separated into two areas: ( 1) connection of 

the qualifying facility to the grid} and, (2) changes made to the utility 
system as a whole to accohmodate one or more qualifying facilities coming into 
the System. 

In the interest of economic efficiency it is equitable to charge a 
qualifying facility for connection to the grid. Effectively, this means the 
cost of the hardware and installation labor occur between the qualifying 
facilities and the first utility pole. Metering, disconnect and reconnect 
equipment, drop lines and other equipment not normally installed for backup 
purposes are legitimate costs of interconnection that arguably should not be 
shared by all customers of a utility. 

System-wide changes are another matter. If a utility installs safety, 
dispatch or other equipment on its system, there is an incentive for the 
utility to try to recover the cost as fast as possible. That is, the utility 
will have an interest in, and the proposed rule could be read to permit, high 


allocation of such costs to early qualifying facility interconnection 
applications, or even the changing of all such costs to the first qualifying 
facility to roquest interconnection. Such an interpretation of the section 
would discourage small power production and cogeneration. The wording of the 
final rule does not specify, however, that a utility may charge to a particular 
qualifying facility only those costs reasonably allocable to a given 
in te rc onnec tion. 

The apportionment could conceivably be done in a manner analogous to the 
extension of sewer facilities to new developments. Even rewording will not 
eliminate the potential for abuse in implementation by utilities, however. If 
the utility does not recover its costs from the first customers, it will, be 
sitting there with equipment not being fully used and having already been paid 
for by the utility. There is inevitably some uncertainty of cost recovery. 

For these reasons aggressive Commission monitoring of this area is probably 
necessary to limit the possibility of inappropriate actions by utilities. 

Safety Standards 

A major barrier to solar commercialization is its current cost. Of 
almost equal importance is the potential institutional barrier of utility 
resistance to dispersed photovoltaic system interconnection. 

The rules, as a whole, are relatively unbiased between photovoltaics and 
the utilities. Economic bias in favor of photovoltaics at the expense of the 
utilities would likely increase Utility resistance. Similarly, a technical 
bias in favor of photovoltaics that endangers lines, personnel, or the utility 
system as a whole is likely to be untenable to utilities. 

Utilities must, by law and custom, protect their employees and their 
system. A rule mandating anything other than personnel and system safety will 
likely be met by persistent resistance. The enormous power of utilities to 
impede, through the regulatory process, would seriously slow the market 
penetration of grid-connected photovoltaic systems. 

Utilities may justifiably demand a disconnect/reconnect capability. The 
capability may be automatic, and/or remote, and/or a positive means of assuring 
disconnection, such as an air mass separation circuit breaker, The remote 
disconnect/reconnect gives the utility dispatch capability. Thus, it may be a 
positive factor affecting rates for purchases. 


Protection, however, must go in both directions* f The photovoltaic system 
requires protection in the same sense the utility system does. This protection 
must be both technical and institutional. Utilities could abuse their 
assurance of safety to slow the penetration of photovoltaics. Therefore, the 
Connies iort. was asked to monitor the safety standards imposed pursuant to these 
rules, as a part of its continued oversight of the implementation of sections 
201 and 210 of PURPA.* 

Exemption From Regulation 

The rules exempt qualifying facilities from virtually all state and 
federal utility regulation. It can be anticipated that many thousands of 
qualifying facilities using photovoltaics and solar thermal point-focusing 
distributed receivers will become active in the next 10 to 15 years. 

Regulation of these qualifying facilities would place a significant burden on 
both the qualifying facilities and the regulators. 

Under the vast majority of state laws, an entity producing power solely 
for its own use is not a public utility subject to the jurisdiction of the 
state public utilities commission. Some states, however, have asserted 
jurisdiction even where the only users of the power are the producer and the 
purchasing utility. As a result there is conceptual uncertainty, apart from 
these rules, as to the extent of permissible regulation of cogenerators and 
small power producers.** 

Unfortuna te ly, this conceptual difficulty is not limited to those states 
where regulatory agency jurisdiction is a possibility. Even in states where 
the law is settled , some potential qualifying facilities have expressed fears 
of public utility style regulation. These rules clarify for all their utility 
status, thus removing the burden and fear of regulation. 


* 




See Bahrain and Calwell, Electric Utility Systems Application Storage and 
Generator, (presented at the 1979 P.E.S. Summer Conference, Vancouver, 
British Columbia); and Proceedings of the Distribution, Automation and 
Control Working Group , prepared for the US. Department Of Energy by the 
Jet Propulsion laboratory (JPL Pub. 79-35) (1978). 


See Danziger, Renewable Resources and Cogeneration; Community Systems and 
Grid Integration and Public Utility Enterprise , 2 Whxttier L. Rev. 81 


(1979). 
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Waivers 

Application of the rules to a particular situation may be waived. 

However) no procedure was established in the proposed rule for the 
consideration of such applications. Parties that will b& affected will be 
located in the district of the utilities or state regulatory authorities. The 
Conmission will more accurately determine the desirability of waiver by 
hearing persons affected. Therefore, the proposed rule should have been 
amended to allow for granting of a waiver only after notice and public hearing 
in the utility districts affected by the waiver. There is some ambiguity, in 
the final rule, as to whether a public hearing is required, but notice is 
required in the utility district affected by the waiver. 

The critical nature of these rules cannot be overstated. We are entering 
a new era of power production. Distributed photovoltaics and solar-thermal 
point focusing distributed receivers will be significant parts of our energy 
future. PURPA is a major regulatory component of this new era. 

Hie rules proposed to implement Section 201 of PURPA, proposing 
procedures for certification as a qualifying facility, were time-consuming and 
expensive. This required every qualifying facility to file with the Federal 
Energy Regulatory Commission (FERC) a detailed form before it could be granted 
qualifying facility status. In addition, the qualifying facility would have 
had to serve a formal notice in a specified form on the interested utility and 
state regulatory agency. It is quite probable that full compliance would have 
involved substantial amounts of time and money. As proposed, the certification 
process would effectively be a cost of interconnection. These costs must be 
borne no matter how small the qualifying facility is, even when the interested 
utility does not object to interconnection. The total cost of interconnection 
for small facilities could thus have been prohibitive and discouraging to the 
development of the residential photovoltaic market. 

Therefore, it was suggested that qualifying facilities that utilize 
unlimited access (i.e., solar, wind) renewable energy resources as a primary 
energy source be exempted from the certification requirement. If the 
interested utility had then objected to interconnection with the qualifying 
facility, the burden would be on the utility to file with FERC its reasons for 
such objection. A copy of the filing would be provided to the qualifying 
facility and any state regulatory authority with jurisdiction over the small 
power producer. 


4-13 


This is consistent: with the suggestion that utility cost data and tariffs 
be provided on a technology-specific basis. Therefore, a technology for which 
a tariff has been promulgated should also be considered a qualifying facility 
without being required to apply for that status. 

Qualifying facilities that are accepted by the utility for inter- 
connection, or obtain an order requiring interconnection, would then be 
subject to the guidelines on back-up and buy-back rates promulgated under 
Section 210(b) and (c) of PURPA. For qualifying facilities whose status has 
not been determined by FERC, proof that the facility in question qualifies 
under these rules would operate as a defense to assertion of jurisdiction by 
state or federal agencies from whose jurisdiction qualifying facilities have 
been exempted under Section 210(e) of PURPA. The net effect of these changes 
would have been to sufficiently lessen the burden on smaller systems thereby 
allowing the residential market to be successfully exploited. At the very 
least, potential barriers would have been removed. 

The proposed rule implementing Section 201 of PURPA allowed a maximum of 
110 barrels of oil (or the Btu equivalent in gas) per year per megawatt of 
rated capacity, to be Used by a qualifying facility during outages of the 
normal fuel supply syetem, and still maintain that status. Solar thermal 
electric systems are a promising opportunity for the use of the sun to produce 
electricity. One form these systems take is hybrid systems, that is, systems 
that utilize combustion fuels to compensate for the hourly and seasonal 
variations in available insolation to ensure the power generating capacity of 
the plant. 

The daytime intermediate and peaking requirements of most utilities is 
approximately 9.1 hours per day. This appears to be a reasonable load to be 
supplied by solar thermal hybrid electric facilities. Therefore, such a 
system must reliably generate for 3,504 hours per year for it to displace 
generating capacity from other sources. Solar thermal plants have 2800 hours 
per year of effective generation at rated capacity in the southwest. This 
leaves a gap of 704 hours of operation per year to be supplied by combustion 
fuels. One hundred and ten barrels of oil per year would, therefore, be 
insufficient backup capability offered solar thermal electric hybrid plants by 
the proposed rule. The proposed rule would have had the effect of discouraging 
the use of solar thermal electric hybrid systems by non-utility interests. The 
final rule has done away with this requirement. The alternative to the 
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proposed rule suggested by JPL is no longer relevant a a the FERC has gone 
beyond the proposals by finally promulgating efficiency standards bb opposed 
to fuel use limitations, In general, they would merely have increased the 
amount of oil that would be allowed, 

The proposed rule implementing Section 201 of PURPA did state that ten 
kilowatts would be the minimum size a facility would be in order to obtain 
qualifying status, If it had been adopted a substantial future markqt for 
photovoltaics would be precluded. 

The markets for renewable energy resources may be divided into four 
sectors s (1) remote 5 (2) residential; (3) intermediate load center 
(commercial/indufitrial applications); and (4) central station. Remote systems 
are not interconnected with a utility grid and are currently the most cost- 
effective, The buy-back and back-up provisions of PURPA are irrelevant to 
remote systems* On the other hand, the exemptions from regulation as a public 
utility provided by PURPA may be important to developers of remote systems 
that are interactive within a remote community, 

The initial co mm fircinli.znti.on efforts ef the U,St Department of Energy 
and the photovoltaics industry are now targeted at the residential market. 

Much of this effort is being stimulated by the Solar Photovoltaic Energy 
Research, Development and Demonstration Act of 1978, The typical residential 
system will be in the three to ten kilowatt range, although some will be as 
small as one kilowatt. The Act is intended to stimulate the introduction of 
many thousands of such systems* In the next several years these systems will 
be only marginally economically competitive. The result of the proposed rule 
would have been to dictate that residential photovoltaic systems be sized to 
maximum, regardless of optimum size in order to obtain the benefits of being a 
qualifying facility. The economics of residential systems thus become less 
favorable unless the pried paid by the utilities for surplus power is 
sufficient to make up the difference. Therefore, It was suggested that a 
one-kilowatt minimum size limitation would be more conducive to the purposes 
of PURPA, and should have been adopted. This lower limit should allow the 
residential photovoltaics market to develop without the need to hurdle the 
institutional barriers already surmounted by PURPA. FERC went even further 
and eliminated the minimum size limit all together. The kilowatt limitation 
would not have inhibited development of the remote market since virtually no 


producers of one kilowatt face regulation as a public utility. Further* as 
previously stated) remote systems do not concern themselves with buy-back and 
back-up by utilities. 

It should be noted that the proposed rules for implementing Section 210 
of PURPA) which were issued several months after the Section 201 proposed 
rules* require that utilities establish tariffs for systems of under ten 
kilowatts, This inconsistency would appear to, and did, mean that the ten 
kilowatt minimum size limitation had been abandoned, 

The proposed rules did not distinguish between cogeneration facilities 
utilizing fossil fuels and those utilizing solar electric facilities as 
supplemental systems. Since the intent of the Section is to Conserve the use 
of fossil fuel, it must distinguish between the use of renewable and fossil 
fuel inputs to the cogeneration plant. The solar and renewable component of 
the plant should be dealt with differently than restrictions placed on fossil 
fuel consumption or efficiency, This was done in the final rule by measuring 
total output against fossil fuel input only for purposes of qualifying facility 
determination. 

In some cases the proposed efficiency standards represented technological 
goals, and not technical reality os it relates to hybrid solar electric 
facilities. This is particularly true in regard to solar processes which are 
relatively less efficient at today's state-of-the-art but which utilize 
inexhaustible energy sources. Therefore, the section was amended as it 
applies to cogeneration plants that utilize solar or other renewable resources 
as the primary fuel source to allow the introduction of solar electric 
technology without depending upon technical, economic, or social changes in 
non-solar areas. 

Conclusion 

Consumers, are just beginning to understand that they can be energy 
producers. PURPA gives power to state utility commissions in areas where they 
have either refused, or never had, jurisdiction, Some utilities that now 
perceive their primary mission as one of generating energy, may one day realize 
that they could become primarily a transmission and distribution network, and 
transmission and distribution utilities could find themselves with significant 
generation capacity in their service areas. 
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In this transitional climate many questions occur to us that we can not 
answer* A great deal of information has yet to be generated that will answer 
those questions and confirm or invalidate the logic behind the changes. 
Furthermore, we do not think it is possible to foresee all of the issues that 
will arise in the implementation of PURPA and the rules. Therefore, it is 
important that the implementation of PURPA and the rules promulgated pursuant 
thereto must be monitored to optimize the benefit to our nation. 

One thing is clear, PURPA provides a guaranteed market for private 
producers of electricity. Entities wishing to engage in cogeneration and 
small power production need concern themselves only with the efficient 
generation of electricity to increase profit. 

Furthermore, PURPA in some utilities is a hedge against increases in the 
price of oil. Most utilities burn oil, and that oil is likely to be the 
"incremental cost to an electric utility of electric energy." As the price of 
oil goes up a utility's avoided cost goes up if it burns oil. Assuming a 
qualifying facility opts to receive in payment the avoided costs at time of 
delivery, the utility will be obligated to account for oil price increases in 
the rate paid. 

Perhaps most important is the startling reality that utilities no longer 
have a monopoly on the generation of electricity. The monopoly on transmission 
and distribution is retained, but for utilities to economically expand 
electrical generating capacity their marginal cost of producing electricity 
will have to be lower than qualifying facilities are willing to sell their 
power for. Cogeneratable waste Btu's may be the goldmines and oil wells of 
the 1980s. 


CHAPTER V 


RESPONSE TO COMMENTS ON THE PROPOSED 201 AND 210 RULES 

In its comments on the proposed rules to implement section 210 of the 
Public Utility Regulatory Policies Act of 1978, 44 Fed. Reg. 61190 (October 

24, 1979), the Jet Propulsion Laboratory (JPL) made a number of suggestions 

for modification that are summarized in the previous chapter. This chapter 
traces the effects of those suggestions: what was accepted by the Commission 

and what was rejected, and the reasons for it. Also, the relative importance 
and impact of each change will be analyzed. 

Contract Flexibility 

Both the proposed rule and the final rule, 45 Fed. Reg. 12215 (February 

25, 1980) sections 292.101 and 292.301, respectively, provide that the rule 
does not affect existing contacts. JPL supported that part of the section 
authorizing further contracts which do not conform to the rules. This was 
based on the need to give flexibility to what is still, in large part, an 
experimental phase of solar electric production. 

It was suggested by JPL that state regulatory author it ies be given the 
power to order renegotiation of existing contracts where the qualifying 
facility can show that the agreement was executed without notice of the 
impending rules. This suggestion was rejected by the Commission on the 
grounds that "it is likely that sufficient incentive existed , and that the 
further encouragement provided by these rules was not necessary."* Although 
there is some validity to this argument, it does not take in to account the 
basic reason behind the JPL position, that is, the great disparity in 
bargaining position which exists between a utility and a qualifying facility. 
Many qualifying facilities can be expected to have entered into contracts, 
when not protected by the rules, and without notice of their probable content, 
which were not equitable, but rather, were entered into in order to receive 
some sort of return (some of these potentially qualifying facilities claim to 
have built not for monetary returns, but rather for some social reason, Which 
they feel should not be held against them now). 


* 45 Fed. Reg. 12281 (1980) 


Reporting of Avoided Cost Data by the Utilities 

JPL noted two probleat} concerning section 292.103 of the proposed rule. 
The section sets out what types o£ cost data the utilities must make available 
to the public and file with the state regulatory authorities in order to allow 
qualifying facilities to determine "avoided cost*" the price a utility must 
pay for the electricity. It also provides, to eome extent, for the manner in 
which data are reported and it provides for the dates by which this must be 
done. 

The first problem is the utility interpretation of avoided costs, where 
JPL recornnended that the Commission meticulously monitor the area, to ensure 
an equitable climate, and prevent utility manipulation. This recomnendation, 
of course, is not truly capable of being responded to in the rules themselves. 
However, , the clarifications made in the final rule, section 292.302, indicate 
a great concern on the part of the Commission, which will probably ensure that 
such a course is followed. 

The second problem, is the reporting requirement. JPL recommended that 
the final rule require that the data be reported on a technology-specific 
basis in order to give the data some meaning to the individual qualifying 
facility. This is especially important in light of the variation among 
technologies in certain factors affecting avoided costs, i.e. , peak matching 
characteristics. In fact, JPL feels that it is potentially simpler for the 
utility to report the data on a technology-specific basis than it is to make a 
single avoided cost determination. The rule was capable of such a 
construction, but it was considered unlikely that the utilities would so 
construe it. An additional basis for this suggestion was that a single 
determination of avoided costs could result in inter-technology subsidization 
by averaging the higher avoided costs for some technologies with the lower 
ones of others. 

The corresponding section in the final rule, 292.302, and the relevant 
portions of the 9ection-by-section analysis do not deal with the issue of 
technology-specific repotting of avoided costs data. However, clarifications 
in this section and in section 292.304, Rates for Purchases, seem to obviate 
much of the need for it (discussed infra). Now, the data provided pursuant to 
section 292.302 are no longer the basis for rates for purchases, as was 
proposed, but is, rather, only one factor to be considered. Many of the 
factors which are to be used to establish the actual avoided costs of a 
particular qualifying facility are considered as part of section. 292.304 also. 
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No other conrnentiers dealt with this particular point. However, roost of 
them did have comments concerning the reporting of avoided costs data. In 
general, the proponents were concerned about the absence of a methodology, 
while the utility representatives wanted the section to be looser if it were 
used at all. Southern Services Company wanted the Commission to stress that 
the data are only an estimate. This was adopted by the Commission in section 
292.304(b)(5) which assures that data provided do not violate the rule if it 
turns out to be inaccurate in the future in relation to the price paid to 
qualifying facilities with long term contracts. 


Standard Rates for Purchases from Residential and Other Small Systems 

Tariffs or standard rates for purchases in the proposed rule, section 
292. 105(b), were to be set, upon request, for qualifying facilities of under 
10 kilowatts. JPL made several suggestions for modification of this section. 
The most important suggestion was to require that tariffs be made technology- 
specific in order to prevent economic inefficiency and inter-technology 
subsidization by the inevitable averaging process of avoided costs of 
technologies with different characteristics. As a basis for this, avoided 
costs should be the foundation of any tariff. In response to a query by the 
Commission, JPL pointed out that net energy billing would result in the same 
subsidization as a conventionally metered tariff’. In addition, time-of-day 
metering, although capable of accounting for some of the varying generation 
characteristics, still does not effectively differentiate the capacity values 
of different technologies. Therefore, JPL felt that the only economically 
neutral method of establishing a tariff is to make them technology-specific. 
Also, it was suggested that the aggregate capacity value of qualifying 
facilities, even without a legally enforceable obligation, should be accounted 
for in any tariff, as well as where a tariff is not in force. 

Many commenters, as well as JPL, recommended that the upper size limit on 
tariffs be raised on a case by case basis where the affected utility could 
easily accommodate such systems. Of course, this would be closely tied to the 
waiver process for utilities whose systems could not accommodate even small 
qualifying facilities. 

There has been a substantial change made in the final rule as it relates 
to tariffs or standard rates for purchases. The Commission has gone beyond 
the JPL proposal as to size and has adopted the proposal of the American 
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Public Power Association that the upper Unit be set at 100 kilowatts with a 
provision) in line with the JPL proposal, allowing tariffs for larger 
facilities. The principle of enlarging the scope of the tariff requirement 
was also endorsed by Alan S. Miller of the Natural Resources Defense Council. 
The reasons for expanding the size limits for tariffs were much the same as 
those put forth by JPL: the reduction of the high cost of individualized rate 

making for small fac ilities . 

Expanding the coverage of tariffs has a double effect: it gives more 

qualifying facilities protection and lowers the individual cost of rate-setting 
to the facility, as well as the utility. By mandating standard rates for 
purchases, the Commission has brought manufacturers, qualifying facilities , 
and all others into regular rate-setting proceedings. The issue is decided 
centrally, and the negotiating positions of the utility and others with an 
interest in a technology or energy source are more nearly equal. The same 
reasoning applies to the provision that permits but does not require tariffs 
for larger systems. 

It is a reasonable assumption to make that there will be enough small 
systems around to make it economical for a tariff to operate. It is also a 
reasonable extension of that principle to make it permissive as to larger 
systems that will probably be better able to handle the economic burden, so 
that the rate setting authority can wait to see if tariffs are a proper way to 
handle larger facilities. This permissive approach raises a problem as to 
when, if ever, a tariff of over 100 kilowatts will be required to be 
established. If a qualifying facility or group of facilities over 100 
kilowatts were to request the promulgation of a tariff and the utility 
refused, backed by the state regulatory authority, if it is regulated, even 
though the proponents could show that it would be cheaper for them and for the 
utility to do so, would there be any recourse? A strong argument could be 
made that any extra cost, for such things as administration, over what the 
cost would be for a tariff, should not be included in the avoided costs 
determination, the setting of individual rates, or the costs of inter- 
connection, on the grounds that including them is unreasonable and 
discriminatory because the utility could have avoided them by using a tariff. 

In effect it is a cost that the utility has chosen to bear, not one imposed by 
the qualifying facility. 


The Commission has also adopted the suggestion that tariffs be expressly 
stated to be dependent on the same factors as other rates for purchases, 
including the avoided costs data. One of the factors is the aggregate value 
of capacity and energy provided by all qualifying facilities on a system. 

This position was also urged, by inference if not explicitly, by numerous 
comnenters who objected to any position which allowed the payment of anything 
less than full avoided costs . This was made explicit in the final rule to 
prevent a utility basing such tariffs on something less than full avoided 
costs . 

There has also been a qualified response to the suggestion that tariffs 
be technology-specific . The Commission has included a section which permits 
the use of technology-specific tariffs, but has not made them mandatory . The 
rules and their accompanying analyses recognize the reason advanced by JPL in 
support of the proposed changes the different peak matching capabilities of 
various technologies on a utility's system. 

Making the use of technology-specific tariffs permissive is likely to 
have a beneficial effect on the promulgation of tariffs . As JPL pointed out, 
the administrative cost of multiple tariffs may outweigh the benefit in some 
cases, for example where the extent of cross-subsidization would be less than 
the cost of the tariff system. On the other hand , there is a negative effect, 
in that a utility need not institute a technology-specific tariff even where 
it would encourage cogeneration and small power production. This creates a 
potential for abuse. This places the burden on the supply industry and user 
to make the case for its technology before the state regulatory authorities 
and the utilities . 

One point that has relevance here, even though it is really a subject for 
consideration under the section 201 rules, is the minimum qualifying size 
limitation of ten kilowatts. This provision drew a great deal of criticism 
from most of the non-utility commenters, including JPL. It was fairly obvious 
after the publication of the section 210 rules which provided for tariffs for 

systems of under 10 kW^ that this provision was dead. However, it continued 
to receive a great deal of comment, primarily on the ground that it would all 
but eliminate residential systems from the protection of the rules. It is no 
longer a concern since it is not a part of the final section 201 rules. 
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Interconnection Costs 


The question of the allocation of interconnection costs raises issues of 
possible abuse by utilities* Some costs need to be incurred for every 
interconnection. Some changes to the entire utility system are attributable 
to the presence of several qualifying facilities on the system. JPL expressed 
the concern that there might be attempts to charge the total cost of system 
wide changes to a single or small number of qualifying facilities that hook up 
to the system. JPL proposed that the rule be rewritten to allow a utility to 
charge to a particular qualifying facility only those costs reasonably 
allocable to that facility's interconnection. Both the proposed and the final 
rule required that interconnection be assessed on a nondiscriminatory basis. 
However, the original rule provided that this standard be measured against 
costs for "any of the customers" of the utility. This drew a number of 
unfavorable comments from utility representatives stressing that it could mean 
that a qualifying facility would have to get a better rate than it would if it 
were just another customer, i.e. , an industrial cogenera tor with rates based 
on those of a residential customer. However, the potential problem of 
overloading on interconnection costa has not been directly addressed in the 
final rule. The Commission instead relies on the general reasonableness 
requirement to remedy that problem. One change was made that may alleviate 
the potential problem somewhat. The proposed rule required that the qualifying 
facility reimburse the utility without any provision for approval of the costs. 
The final rule provides that the state regulatory authority or nonregulated 
utility must assess the charges, thus limiting the unbridled discretion of the 
utility. 

A major area of comment was the manner of payment of interconnection 
costs. The proposed rule did not address this issue at all. However, the 
likelihood that these costs would be quite high caused a number of connenters, 
including JPL , to suggest that the Commission provide for it in the rules. 

JPL suggested, as one alternative, that such costs could be apportioned in a 
manner analogous to the extention of sewer facilities. Other commenters, 
including the Karnan Science Corp. and the Institute for Local Seif Reliance, 
suggested that the costs be amortized in order to prevent a high initial 
expenditure. 


The Commission has declined to provide a single method of payment of 
these expenses, but rather, has expressly left it up to the state regulatory 
authority or nonregulated utility to determine the manner of payment* 

Safety and Reliability Considerations 

JPL supported the requirement in the proposed rule that qualifying 
facilities be subject to reasonable: standards for system and line safety, 
However, JPL noted that this provision is subject to potential abuse by 
utilities overloading the qualifying facilities with expensive and unnecessary 
safety equipment* However, this is unlikely to happen where the state 
regulatory authority is not dominated by the utilities. Under both the 
proposed and final rule, only the state regulatory authority and nonregulated 
utilities would be allowed to establish such standards, and the reasons for 
this must be specified on the basis of safety and reliability. Anyone, 
including the utilities and the qualifying facilities, may suggest such 
standards. 

The Natural Resources Defense Council made a similar comnent in that they 
Wanted the Commission to ensure that qualifying facilities would not be held 
to a higher standard of safety then a utility maintains on its own system. 


Waivers ' ’ 

Finally, the proposed rule provided for waivers for state regulatory 
authorities, nonregulated utilities, and electric utilities. JPL proposed 
that these waivers be granted only after notice and public hearing in the 
utility districts to be affected by the waiter. This would allow the 
Conmission to more accurately determine the desirability of granting a waiver 
by hearing those persons to be affected by it. This position has been adopted 
by the Commission in its final rule, at least as to notice, although there is 
no requirement of a public hearing. Also, the Commission has eliminated the 
provision which would have allowed individual, waivers for electric utilities. 

Qualification 

The proposed rule implementing Section 201 of PURPA required that a 
detailed application be filed with the Commission in order to obtain qualifying 
status for a facility. In addition, the time periods involved, 90 days for 
ancon tested applications and 120 days for contested applications, were 
substantial. JPL suggested that renewable resource-based facilities be 


provided a self certification process, and that the burden be placed on £he 
utility, if it objects, to prove that the facility is not a qualifying one. 

The Cosssission has gone beyond this), All facilities Which meet the applicable 
requirements are qualifying facilities. A facility may, if it wishes, also 
file an application, there is no provision in the final fule for utility 
objections to qualifying status. They must file a regular notice for 
intervention, Related to this is the elimination of the requirement in the 
proposed rule that the applicant serve notice on the utility concerned and the 
requirement that the applicant initiate discussions with the utility. 

Fuel Use and Efficiency Requirements 

The proposed rule implementing Section 201 contained detailed requirements 
concerning the amount of fossil fuels which a facility could use, as well as 
the efficiency with which they would have to be used. JPL suggested that the 
amount of oil which could be used be increased for small power producers. The 
Conmis&ion has gone even further: The primary energy source must be (and more 
than 75 percent of the total energy input must be) from biomass, waste, 
renewable resources or any combination thereof. At the same time, the 
aggregate use of oil, natural gas, or coal may not exceed 25 percent of the 
total Btu input for any calendar year. 

Solar Thermal Cogeneration Facilities 

The proposed rule did not distinguish between cogeneration facilities 
utilizing fossil fuels and those using solar thermal electric facilities as 
supplemental systems. JPL suggested that the two types of facilities be 
handled differently since the latter type will conserve more fuel, the aim of 
the Act. This suggestion has not been adopted. The only difference drawn 
between types of cogeneration systems is between topping and bottoming cycle 
facilities. . ' 


CHAPTER VI 

SUMMARY ANALYSIS OF THE ENVIRONMENTAL ASSESSMENT TO THE RULES 

Of particular interest in the process of rule-making for implementing 
sections 201 and 210 of the Public Utility Regulatory Policies Act of 1978 is 
the consideration of the potential environmental effects of the Act. As noted 
in the Preface to the Lnvironmental Findings document,* "a qualifying facility 
may not be built or operated unless it complies with all applicable local, 
state, and Federal zoning, air, water, and other environmental quality laws, 
and unless it obtains all required permits." The FERC was required to provide 
an Environmen tal Assessment (EA) of the proposed rules and publish its 
findings. The following paragraphs summarize the findings and evaluate the 
adequacy of the assessment. 

At the outset it should be noted that to complete the Environmental 
Assessment of the proposed rules, a number of assumptions about the long-term 
effects of the rules needed to be made. The problem is one that is confronted 
regularly in the EA and Environmental Impact Statement (EIS) process. In this 
case, the FERC was required to assess the possible effects of alternative rule 
variations at a time when the technical viability of the alternate energy 
options remains unclear. To reduce the uncertainties about the viability of 
the technologies, the FERC stated that the environmental effects of the rules 
would be limited to the "effects resulting from the construction and/or 
operation of facilities which occur as a result of the granting of these 
benefits, or from changes in the operating character is tics of existing 
facilities which results from the granting of the se benefits, " and that for 
the purposes of the National Environmental Policy Act (NEPA) evaluation, only 
the incremental effects of the proposed rule changes were to be evaluated. 
Because of these two conditions, the scope of the environmental assessment 
process was significantly reduced, yet the process apparently provides 
sufficient environmental analysis for compliance. 


♦United States of American Federal Energy Regulatory Conmission 18 C.F.R. Part 
292. 

Small Power Production and Cogeneration Facilities - Environmental Findings 
Docket Nos. RM79-54 and RM79—55 . 


Another assumption that had a significant affect on the environmental 
assessment of the proposed changes is that according to the market projections 
of the various alternate technologies, only a few technologies would be in 
significant use by 1995 • Specifically, the document states that the ruTas are 
not expected to encourage significant amounts of electrical generation using 
biomass, geothermal, or solar thermal and photovoltaic energy., One obvious 
question is whether that assumption was reasonable, and if not whet 
environmental litigation may result because of it. The market analysis of the 
various technologies used by FERC address this issue end is briefly touched 
upon later. 

The key environmental issues associated with those technologies that the 
PURPA was expected to impact are listed in Table 5-1, and these are followed 
by an assessment of their significance. 

Accord ing to the literature, and current environmental analyses, the 
above issues are real, but their significance in terms of the PURPA activities 
should be marginal (i.e., only the incremental increase in the implementation 
of the technologies brought about because of these rules changes is to be 
evaluated). The high degree of uncertainty that surrounds greater use of 
diesel and dual-fuel engines, especially in terms of potential air quality 
impacts, is reflected in the recommendation that an EIS for this option be 
prepared. 


Table 5-1 . Key Enivronmental Issues 


’ Technology 

Key Impacts 

Industrial and Commercial 
Cogeneration - Diesel and 
Dual-Fuel Engines 

Impacts are large enough to warrant 
recommendation that an Environmental 
Impact Sta tement (EIS) be prepared. 

Wind Energy Systems 

;:v; Nois'd 

Aesthetic Value 
Electromagnetic Interference 
Land Use conflicts 

Municipal Solid Waste 

Air Quality 
Water Quality 
Consumptive Water Use 

Small Scale Hydroelectric 

Recreation Land Use Conflicts 
Local Water Quality and Related 
Ecological Impacts 
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Inherent in the discussion of the four technologies that ere not expected 
to eee widespread deployment aa a result of these rules is that the 
technologies will develop with or vfithout the rule changes, and that the 
incremental increases will be negligible. Whether or not this turns out to be 
the case; especially with respect to the residential sector, the environmental 
assessment should suffice because the magnitude of the baseline program in 
these technologies requires that an environmental assessment be completed for 
them by other federal departments, For example, in photovoltaics the PURPA 
rule changes may result in a substantial growth in the use of the technology, 
but even with that possible scenario the U.S, Department of Energy has already 
had a major Programmatic Environmental Assessment completed on the photo- 
voltaics option, and the document is currently working its way through the 
compliance cycle. That document assesses the significance of the photovoltaics 
option sufficiently well that any increases in the use of photovoltaics that 
may result because of the rule changes should be covered by it. 

If there is an area of possible significant concern with the FdRC 
Environmental Assessment it lies with the discussion of the biomass option. 
Programmatically, the document does not consider biomass an option that will 
be significantly impacted by the rule changes. Vet, it is not at all clear 
what impact the regulations will have on the future use of biomass. The 
document contends that the rule changes will have little or no effect on the 
penetration of biomass through 1995. The PURPA changes may, in fact, result 
in a much greater use of wood and wood wastes than currently exists. (It is 
interesting that this possibility is noted in the document as an informational 
footnote. ) At present, it is the regulatory climate that hinders the growth 
of biomass, and since the great majority of wood holdings are in the private 
sector, a change in the es may have a very significant effect on the near- 
term use of biomass technologies. Should that scenario be realized it must be 
noted that biomass has a suite of potentially adverse environmental issues 
associated with it, especially in terms of land use compatibility and 
competition for land and water resources, areas that historically have seen 
tomes of litigation. 

Another weakness of the document is that the EA contends that only the 
installation/operational phases of the life cycle are to be considered. For 
some of the technologies under consideration, those phases of the life cycle 
may not necessarily be the area of greatest concern. For example, the 


Manufacturing phase in not included. The statement that the "environmental 
effecta of theae rule* are limited to the effects resulting from the 
conatruction and/or operation of facilitiea which occur as a result of the 
granting of theae benefita" is aia leading and could reault in open criticism 
by aoae indiyiduala or groups. Photovoltaic*, for example, even though it ia 
listed as a technological option that ia not considered to be affected by the 
proposed rule changes, has significant environmental issues in the resource 
acquisition-manufacturing phases, not just in the installation/operational 
phases. In all likelihood the operational phase will be benign (with the 
possible exception of a central station systems). A preferred assessment 
would have been to address potential impacts in each of- the life cycle phases 
for each technological option expected to be affected by the rule changes. 

As a final weakness, the document relies on the existing and often dated 
Environmental Development Plans (EDPs) and Environmental Readiness Documents 
(ERDs). These documents, while useful in terms of scoping potential problems 
associated with new and developing technologies, identify issues that may have 
little bearing on outstanding issues or give equal weight to both minor and 
major issues. Thus, problems of issue prioritization are difficult to resolve 
The issues that are identified do encompass the host of potential issues, but 
there is a weakness in focusing on the major issues. Finally, e ,( en though the 
issues are identified, the assessment of their significance lacks depth. 

Summary 

Basically the EA identifies and attempts to assess environmental issues 
associated with technologies expected to be affected by the proposed rule 
changes, and it does so sufficiently well that little or no additional work 
should be recommended. Primary concerns are in biomass and that entire life 
cycles are not evaluated. However, the incremental increases that the rule 
changes can be expected to cause are sufficiently small that the EA should 
suffice. 


APPENDIX A 
THE LAW 


The following pages reflect the subject law as delineated under the Public 
Utility Regulatory Policies Act of 1978; section 201 (16 USC 796m 92 Stat. 
3134) and section 210 (16 USC 824 a-3, 92 Stat. 3144). 
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16 U$C 796, 


TITLE II— CERTAIN FEDERAL ENERGY REGU- 
IiATORY COMMISSION AND DEPARTMENT OF 
ENERGY AUTHORITIES 

sea m DEFINITIONS. 

Section 3 of the Federal Power Act is amended by inserting the 
following before the period at the end thereof ; 

"(IT) (A) ‘email power production facility* means a facility 
which— 

M (l) produces electric energy solely by the use, ns a primary 
energy amirce. of biomass, waste, renewable resources, or any 
combination thereof; and s 

14 (ii) has a power production capacity which, together with 
any other facilities located at the same site (as determined by 
the Commission) , is not greater than 80 megawatts \ 

. M (») ‘primary energy source* means the fuel or fuels need for 
the generation of electric energy, except that such term does not 
include, as determined under rules prescribed by the Commission, 
in-consultation with the Secretary of Energy— 

“(i) the minimum amounts of fuel required for ignition, 
startup, testing* flurne stabilization, and control uses, and 
(n) the minimum amounts of fuel required to alleviate or 
„ prevent— 

“(I) unanticipated equipment outages, and 
“ (TI) emergencies, directly affecting the public health, 
safety, or welfare, which would result from electric power 
outages; 

“(C) ‘qualifying small power production fa<ylity* means a small 
power production facility— 

■ (}) which the Commission determines, bv rule, meets such 
requirements (including requirement? respecting fuel use, fuel 

efficiency, and reliability) as the Commission may, by rule, 
prescribe; and 

“(ii) which is owned by a poreon not primarily engaged in 
the generation or sale of electric power (other than electric 
power solely from cogeneration facilities or small power 
production facilities) ; 

“(D) ‘qualifying small power producer* means the owner or 
operator of n qualifying small power production facility ; 

“(18) (A) ‘cogeneration facility* means a facility which pro- 
duces-— 

“(i) electric energy, and 

“(h) steam or forms of useful energy (such as heat) which 
are used for industrial, commercial, heating, or cooling 
purpose*. ; 

“(B) ‘qualifying cogeneration facility* means a cogeneration 
facility which- 

“(i) the Commission determines, by rule, meets such 
requirements (including requirements respecting minimum 
size, fuel use, and fuel efficiency) as the Commission may, by 
rule, proscribe ; and 

“(iiV is owned by a person not primarily engaged in the 
gtmere /on or sale of electric power (other than electric 
power solely from cogeneration facilities or small power pro- 
duction facilities) ; 

“(C) ‘qualifying cogene rat or* means the owner or operator of 
a qualifying cogeneration facility ; 

“(19) ‘Federal power marketing agency* means any agency or 
instrumentality of the United States (other than the Tennessee 
Valley Authority) which sells electric energy ; 

“(20) ‘evidentiary hearings* and ‘evidentiary proceeding’ mean 
a proceeding conducted as provided in sections 554, 556, and 557 
of title 5, United States Code ; 

“(21) ‘State regulatory authority* has the same meaning ns 
the term ‘State commission*, except that in the case of an electric 
utility with respect to which the Tennessee Valley Authority has 
rafemaking authority (as defined in section 3 of the Public Utility 
Regulatory Policies Act of 1978), such term means the Tennessee 
Valley Authority ; 

“(22) ‘electric utility* means any person or State agency which 
sells electric energy ; such term includes the Tennessee Valley 
Authority, but does not include any Federal power marketing 
agency”/ 
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16 U9C K4a-3. SBC lit. COGENERATION AND 8MAI& POWER PRODUCTION. 

(ft) Coornwution A Nil Sham, Powku Pkowohon Rui-rs.— N ot 
later than 1 yc»r utter the dtto of enactment of this Act, the Commis- 
sion shell prescribe, end from time to time thereafter revise, such rules 
as it determines necessary to encourage cogeneration and small liower 
production which rules require electric utilities to offer to— 

(1) sell electric energy to qualifying cogeneration facilities 
and qualifying small power production facilities and 

(2) purchase electric energy from such facilities. 

Such rules shall be prescribed, after consultation with representatives 
of Federal and State regulatory agencies having ratemalving author* 
ity for electric utilities, and after public notice and a reasonable 
opportunity for interested persons (including State and Federal 
agencies) to submit ora! as wed as written data, views, and arguments. 
Such rules shall include provisions reflecting minimum reliability of 
qualifying cogeneration facilities and qualifying small power pro- 
duction facilities (including reliability of siicb facilities during 
emergencies) and rules res|iecting reliability of electric energy service 
to be available to such facilities' from electric utilities during emer* 

S ides. Such rules may not authorize a qualifying cogeneration 
ility or qualifying small power production facility to make any 
sale for 'purposes other than resale, 

(b) uvm »xia PurcitAHra bt Eutcnwc Uni,rrirB.~*The rules 
prescribed under subsection (a) Shall insure that, in requiring any 
electric utility to offer to purchase electric energy from any qualifying 
cogeneration facility or qualifying small power production facility, the 
rates for such purchase— 

(1) shall lie just and reasonable to the elect ric consumers of the 
electric utility and in the public interest, and 
(2) shall not discriminate against qualifying cogencrators or 
qualifying Email power producers* 

No such rule prescribed under su list'd ion (n) shall provide for a rate 
which exceeds the incremental cost, to the electric utility of alternative 
electric energy, 

(c) Ratkm ron Sai.ks nv ITTmiTiKS.— The rules prescribed under 
subsection (a) shall insure that, in requiring any electric utility to 
offer to sell electric energy to any qualifying cogeneration facility or 
qualifying small power production facility, the rates for such sale — 
(1) shall be just tuid reasonable and in the public interest, and 
(2) shall not discriminate against the qualifying cogenerators 
or qualifying small p wer produeeiu 

(d) I)mmnoN\~-For purposes of this section, the term “incre- 
mental cost of alternative electric energy ** means, with respect to 
electric energy purchased from a qualifying cogenerator or qualifying 
small power producer, the cost to the electric utility of the electric 
energy which, but for the purchase from such cogvnerator or Pinal] 
power producer, such utility would generate or purdiase from another 
aourcc. 

(o) Exmiotions,— (1 ) Not later than 1 year a fter the date of enact- 
ment of this Act and from time to time thereafter, the Commission 
shall, after consultation with representatives of State regulatory 
authorities, electric utilities, owners of cogeneration facilities and 
owners of small power production facilities, and after public notice 
and a reasonable opportunity for interested persons (including State 
and Federal agencies) to submit oral as well as written data, views, and 
arguments, prescribe rules under which qualifying cogeneration facili- 
ties and qualifying small power production facilities are exempted 
in whole or part from the Federal Power Act, from the Public Utility 
Holding Company Act, f rom State laws and regulations respecting the 
rates, or respecting the fimuielahor organisational regulation, of elec- 
tric utilities, or from any combination of the foregoing, if the 
Commission determines such exemption is necessary to encourage 
cogeneration and small power production. 

(2) No qualifying small power production facility which has a power 
production capacity which, together with any other facilities located at 
the same site (as determined by the Commission), exceeds 30 mega- 
watts may be exempted under rules under paragraph (1) from any 
provision of law or regulation referred to in paragraph (1), except 
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16 USC 791*. 


may be exempted by the . 

Utility Holding Company Act and from State laws and regulations 
referml to in such paragraph (1) , ■. 

(3) No qualifying small power production facility or qualifying 
cogeneration facility may bo exempted under this subsection from— 

(A) any State law or regulation in effect in a State pursuant, to 

subsection (f), , 

(B) the provisions of aection 210, Sit, or 212 of the federal 
Power Act or the necessary authorities for enforcement of any 
such provision under the Federal Power Act, or 

(G) any license or permit requirement under part I of the 
Federal Power Act, any provision under such Act related to such 
a licenae or permit requirement, or the necessary authorities for 
enforcement of any such requirement. 

(f) mentation or Bin, ns ro» QnAMrvmo Cookneratjon and 
Q oAurviNo Smai.Ii Power PKonucrioN Faoimties.— ( 1) Beginning 
on or before the date one year after any rule is prescribed by the 
Commission under subsection (a) or revised under such subsection, 
each State regulatory authority shall, after notice and opportunity 
for public hearing, implement such rule (or revised rule) for each 
electric utility for which it has ratemaking authority. 

(2) Beginning on or before the date one year after any rule is pre- 
scribed by the Commission under subsection (a) or revised under such 
subsection, cadi nonregulated electric utility shall, after notice and 
opportunity for public nearing, implement such rule (or revised rule). 

(g) JumciAii Review and Bneoucrment.— ( 1) Judicial review may 
bo obtained respecting any proceeding conducted by a State regulatory 
authority or nonregulated electric utility for purposes of implement- 
ing any requirement of a rule under subsection (a) in the same manner, 
and under the same requirements, ns judicial review may bo obtained 
under section 123 in the case of ft proceeding to which section 123 
applies. 

(2) Any person (including the Secretary} may bring an action 
agiiinst any electric utility, qualifying small power producer, or quali- 
fying regenerator to enforce any requirement established by a State 
regulatory authority or nonregulated electric utility pursuant to sub- 
section (i). Any such action shall bo brought only in the manner, and 
under the requirements, as provided under section 123 with respect 
to an action to which section 123 applies. 

(h) Commission Extorokment.— ( l) For purposes of enforcement 
of any rule prescribed by the Commission under subsectioio (a) wit h 
respect to any oi>erations of an electric utility, a qualifying cogenera- 
tion facility or a qualifying small power production facility which 
are subject to the jurisdiction of the Commission under pnrt II of the 
Federal Power Act, such rule shall be treated as a rule under the 
Federal Power Act. Nothing in subsect ion (ix) shall apply to so much 
of the operations of an electric utility, a qualifying cogeneration facil- 
ity or a qualifying small power production facility as are subject to 
the jurisdiction of the Commission under part IT of the Federal Power 
Act. 

(2) (A) The Commission may enforce the requirements of subsec- 
tion (f) against any State regulatory authority or nonregulated elec- 
tric utility. For purposes of any such enforcement, the requirements 
of subsection (f ) (1) shall he treated as a rule enforceable under the 
Federal Power Act For purposes of any such action, a State regula- 
tory authority or nonregulated eleetrie utility shall lie treated as a 
person within the meaning of the Federal Power Act . No enforcement 
action may lie brought by the Commission under this section other 
than — t 

(i) an action against the State regulatory authority or nonregu- 
lated electric utility for failure to comply with the requirements 
of subsection (f) or 

(ii) an action under paragraph (1). * 

(B) Any electric utility, qualifying cogenerator, or quail fying small 
power producer may petition the Commission to enforce the require- 
ments of subsection (f) as provided in subparagraph (A) ot this 
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paragraph. If the Commission does not initiate an enforcement action 
under subparagraph (A) against a State regulatory authority or non- 
regulated electric utility within <W days following the date on which 
a petition is tiled under this subparagraph with respect to such author- 
ity, the petitioner may bring an action in the appropriate United 
States district court to require such State regulatory authority or non- 
regulated electric utility to comply with such requirements, and such 
court may issue such injunctive or other relief ss mty be appropriate. 
The Commission may intervene as a matter of right in any such action. 

(i) Federal Contracts — No contract between a Federal agency and 
any electric utility for the sale of electric energy by such Federal 
agency for resale which is entered into after the date of the enactment 
of tills Act may contain any provision which will have the effect of 
preventing the implementation of any rule under this section with 
respect to such utility. Any provision in any such contract which has 
such effect shall be null and void. 

(j) Definitions. — For purposes of this section, the terms “small 
power production facility”, “qualifying small power production facil- 
ity”, “qualifying small power producer”, “primary energy source”, 
“cogeneration facility”, “qualifying cogeneration facility”, and “quali- 
fying cogenerator” have the respective meanings provided for such 
terms under section 3 (17) and (18) of the Federal Power Act. 


APPENDIX B 

JOINT EXPLANATORY STATEMENT 


The joint explanatory statement of the Committee of Conference (House 
Conference Report No, 95-1750, pages 88 and 97, 6 U.S. Code, Congressional and 
Administrative News, pages 7822 and 7831 (1978)) appears on the following 


TITLE II— CERTAIN" FEDERAL KXERf.Y REGULA- 
TORY COMMISSION" AXD DEPARTMENT OF ENERGY* 
AUTHORITIES 

SiTt/on 20!, Definition* 

Section 201 amends the Federal Power Act to insert a number of 
new definitions in that Act, These definitions arc taken from the 
House bill and Senate amendment with technical and conforming 
changes. They Mineisede the definitions continued in *>eetinn 0 with 
respect to the Federal Power Act amendments. The section 3 defini- 
tions do not apply for purposes of such amendments. 

With regard to the definition of “smnll power production facility", 
the conferees intend, for purposes of maintaining status as a small 
power production facility, that the phrase “primary energy souice" 
does not preclude the use of gas or oil in a facility for the genera- 
tion of electricity during scheduled outageo. 

It is the intention of the conferees that the term “waste” as used 
in tho definition of “small power production facility” includes wood 
and liquid or solid waste. The power production capacity of the fn- 
ci lity means the rated capacity of the facility. The conferees added the 
term “primary energy source” to this definition in recognition of the 
fact that a facility using waste, biomnss, or renewable resources, or 
any combination thereof as the primary fuel might nevertheless re- 
quire the use of oil or natural gas or other nonrenewable fuels in 
emergencies or in outages or to start the unit, test it, stabilize the 
fin mo or control the operation of the unit or for other minor uses. 

Tho definition of small power production facility includes solar 
electric systems, wind electric systems, systems which produce elec- 
tric energy from waste or biomass, and electric energy storage facili- 
ties. Tho conferees intend that water be included within the meaning 
of the term renewable resources with respect to hydroelectric facilities 
at existing dams. 

Tho terms “qualifying small power production facility” and “quali- 
fying cogeneration facility” exclude facilities which are owned by 
n person who is primarily engaged in the generation or sale of elec- 
tric power. Electric utilities may participate in an entity which owns 
such facilities with other poisons and such entity could qualify under 
theso definitions. The test of (his case is whether the entity which 
owns the facility is primarily engaged in the generation or sale of 
electric power other than in connection with its ownership of the co- 
generation facilities or small power production facilities. 

The new paragraphs 17(C) and 18(11) of the definitions provide 
that the Commission shall determine, by rule, on a casc-by-casc basis, 
or otherwise, that a small power production facility or cogeneration 
facility is a qualifying small power production facility or a qualify- 
ing cogeneration facility, as the case may bo. The purpose of this 
determination is to provide a means to insure that such a facility is 
identified through Commission action for purposes of showing that 
it is in fact included in any exemption under section 210(e) of the 
Federal Power Act, Such determination would also prevent such 
facility from being challenged concerning the application of such 
exemption to it. 

The conferees intend, in providing for requirements respecting 
qualifying facilities to Iks established by the Commission by rule, that 
the Commission provide requirements under which a person may 
ascertain in advance of construction or operation of nny facility 
whether dr not such facility will meet the criteria contained in these 
definitions. 

The Commission should prescribe these, rules as soon as practicable 
after enactment. 

The language in these definitions relating to fuel use nnd fuel effi- 
ciency may not always be applicable as some power production facili- 
ties (such ns hvdroclcctric facilities) may not use fuel. 

It is also the intention of the conferees that the definitions of 
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“qualifying cogeneration facility” and “qualifying small power pro* 
Auction facility” will not bo construed as prohibiting or discouraging 
electric utilities from cogenerating. 

Section tlO . Cogeneration and mail power production 

Section 210, as agreed to by the conferees, is a compromise of the 
House and Senate positions on cogeneration and aauril power produc- 
tion. In lieu of the Senate guideline approach, this section requires 
that States and utilities follow rules which the Federal Energy Reg- 
ulatory Commission is to prescribe within one year after the aate of 
enactment of this legislation. 

Subsection (a) of this section states that the rules the Commission 
is required to prescribe under this section require electric utilities to 
offer to sell electric energy to qualifying cogeneration facilities and 
qualifying small power production facilities and renuire electric 
utilities to offer to purchase electric energy from these facilities. 

Subsection (a) also contains procedural requirements with respect 
to the hearings to be conducted prior to final promulgation of the rules 
and limits the authority of the Commission to authorise in these rules 
cogeneration facilities or small powerproduction facilities to make any 
sale for purposes other than resale. The conferees do not intend that 
this limitation on the Commission’s authority will limit the States 
from allowing such sales to take place. The cogenerator or small 

S ower producer may be permitted to mako retail sales pursuant to 
late law. 

Subsection (b) of this section deals with the requirements that the 
Congress places on the Federal Energy Regulatory Commission in 
prescribing the rules under subsection (a). These rules shall insure 
that, in requiring any electric utility to offer to purchase electric 
energy from any qualified cogeticniior or qualified small power pro- 
ducer, the rates for this type of purchase are to be just and reasonable 
to the electric consumers of the utility, in the public interest, and are 
not to discriminate, against cogenerators or small power producers. The 
conferees intend that the phrase “just and reasonable to the electric 
consumers of the utility” be interpreted in a manner which looks to 
protecting the interests of the electric consumer in receiving electric 
energy at equitable rates. Jt is not the intention of the conferees that 
cogonor?tore and small power producers become subject, by virtue of 
this language, and the rules promulgated under this section, to the 
typo of examination that is traditionally given to electric utility rate 
applications to determine what is too just and reasonable rate that 
they should receive for their electric power. Tho conferees recognize 
that cogenerators and small power producers are different from dec- 
tric utilities, not being guaranteed a rate of return on their activities 
generally or tin the activities vis a vis the sale of power to the utility 
and whose risk in proceeding forward in the cogeneration or small 
power production enterprise is not guaranteed tone recoverable. 

The conferees wish to make clear that cogeneration is to be en- 
couraged under this section and therefore the examination of Die 
level of rates which should apply to the purchase by the utility of 
the cogenerator’s or small power producer’s power should net be 
burdened by the same examination as are utility rate applications, 
but rather in a less burdensome manner. The establishment of utility 
type regulation over them would act as a significant disincentive to 
firms interested in cogeneration and small power production. 

This subsection further states that the utility would not be re- 
quired to purchase electric energy from a qualifying cogeneration 
or small power production facility at a rate which exceeds the lower 
of the rate described above* namefy a rate which is just and reason- 
able to consumers of the utility, in the public interest, and non- 
discriminatory, or the incremental cost of alternate electric energy. 
This limitation on the rates which may be required in purchasing 
from a cogenerator or small power produoer is meant to act as an 
upper limit on the price at which utilities can be required under 
this section to purchase electric energy. The ’conferees do not intend 
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cowii orators or small power producers to be subject under the com* 
mission’s rules, to ut ility-type regulation. 

Subsection (c) deals with the requirements with respect to sales 
by utilities to cogenerators and small power producers and requires 
that these rates be just and reasonable and in the public interest 
and do not discriminate against cogeneratora or small power pro- 
ducers. Hero the phrase “just and reasonable” is intended to refer to 
traditional utility ratemaking concepts. The conferees do not intend 
that the cogenerator or small power producer pay any more or any 
less than is otherwise just and reasonable in terms of the Utility 
receiving the reasonable rate of return for providing service to those 
kinds of users. However, Unreasonable rate structure impediments, 
auch as unreasonable hook up charges or other discriminatory prac- 
tices, would not be allowed. 

The conferees use the phrase “not discriminate against cogenera* 
tore or small power producers” because they were concerned that 
the electric utility’s obligations to purchase and sell under this provi- 
sion might be circumvented by the charging of unjust and non-cost 
based rates for power solely to discourage cogeneration or small 
power production. This phrase should not be construed to permit 
discrimination against the electric consumers of an electric utility 
in formulating rates under this provision. The provisions of this 
section are not intended to require the rate payers of n utility to 
subsidize regenerators or small power producers. 

Subsection (d) deals with the definition of the term “incremental 
cost, of alternative electric energy” as used in the last sentence of sub- 
section (b)» This term is defined as the cost to the electric utility of 
the electric, energy which, but for the purchase from such cogenerator 
or small power producer, such utility would generate or purchase from 
another source. Tn interpreting the term “incremental cost of alterna- 
tive energy”, the conferees expect that the Commission and the States 
may look beyond the cost of alternative sources which are instanta- 
neously available to the utility. Rnthcr, the Commission and States 
should look to the reliability of that power to the utility and the cost 
savings to the utility which may result at. some later dnte by reason of 
supply to the utility at- that time of power from the cogenerator or 
small power producer; for example, an electric utility which owns a 
source of hydroelectric power and which is offered the sale of electric 
energy from a cogenerator or small power producer might, if measured 
over the short term, have a low incremental cost of alternative power 
because of its access to hydropower; however, it may he the case that by 
purchasing from the cogenerator or small power producer and saving 
hydropower for later use, the utility can avoid the use of expensive 
electric energy generated by fossil tired units during later months of 
its seasonal generation cycle. Tims, viewed over the longer period of 
time, the incremental cost of alternative electric energy might he sub- 
stantially higher than that measured by the instantaneously available 
hydropower. 

In providing that the 30-80 megawatt class of small power produc- 
tion facilities may not be exempt from the Federal Power Act under 
subsection (e), the conferees intended that where such facilities are 
subject to Federal Power Act jurisdiction, the Commission must set 
the rates for the sale of power by such facilities in occordanee with the 
requirements of this section. 

The conferees expect that the Commission, in judging whether the 
electric power supplied by the cogenerator or BmnHpower producer 
will replace future power which the utility would otherwise have to 
generate itsel f either through existing capacity or additions to capacity 
or purchase from other sources, will take into account the reliability 
of the power supplied by the cogenerator or small power producer 
by reason of any legally onforcible obligation of such cogenerator or 
small power producer to supply firm power to the utility. 
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IMPLEMENTING SECTION 210 OF PURPA 


C-l 


APPENDIX G 

A COLLATION OF BOTH THE PROPOSED AND FINAL RULES 
IMPLEMENTING SECTION 210 OF PURPA 


The following is a collation of the proposed and final rules for both 
Sections 201 and 210 of PURPA. The rule is presented in this form to make it 
easier for the reader to see the changes that were made. The material in 
regular type has remained the same in both rules. Mat$Hal in CAPITALS is 
from the proposed rule and has been deleted from the final rule. Underlined 
material has been added in the final rule. Numbers in brackets are from the 
proposed rule. Where two section numbers appear and the second is in brackets 
they are corresponding section numbers from the proposed and final rule. 
Finally, the collation is presented in the order of the final rule. This is 
especially important to keep in mind in connection with Subpart B where the 
changes made were so great that there is very little continuity between the 
proposed and final rules. 


SUBPART A - Genera). Provisions 
§292.101 [§292.102] Definitions. 

(a) General rule. Terms defined in the Public Utility Regulatory Policies 
Act of 1978 (PURPA) shall have the same meaning for purposes of this part as 
they have under PURPA, unless further defined in this part. 

(b) Definitions. The following definitions apply for purposes of this part. 

(1) "Qualifying facility" means a cogeneration facility or a small power 
production facility which is a qualifying facility under Subpart B of this 
part [§292.208] of the Conmtission's regulations. 

(2) "Purchase" means the purchase of electric energy or capacity - OR - BOT H - 
from a qualifying facility by an electric utility. 

(3) "Sale" means the sale of electric energy or capacity -OR B O TH - by an 
electric utility to a qualifying facility. 

(4) "System emergency" means a condition on a utility’s system which is 
likely to result in imminent signif icant disruption of service to -A- 
S IGNIFICANT-NUMBER - OF customers or is imminently likely to endanger life or 
property. 
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($) "Rate" means any price , rate, charge, or classification made, 
demanded, observed or received with respect to the sale or purchase of 
electric energy or capacity, or any rule, regulation, or practice respecting 
any such rate, charge, or classification, and any contract pertaining to the 
sale or purchase of electric energy or capacity. 

(6) "Avoided costs" means the incremental costs to an electric utility 
of electric energy or capacity or both which, but for the purchase from the 
qualifying facility or qualifying facilities, such utility would generate 
itself or purchase from another source. 

[Moved From Section §292.306 [§292.108]] 

(7) "Interconnection costs" means the reasonable costs of connection, 
switching, metering, transmission, distribution , safety provisions and - OTHER 
• CQ S T -fr administrative costs incurred by the electric utility - RBA S O H ABb ^ 
-RBSU bTINC FROM I N T E RCON NE CT E D O PE RATION - B E - TWE EN- A N ELECTRIC - »TIb l T - V -AH P -A — 
- QOAb - I F V INO PACILIf V - direc t ly related to the installation and maintenance of 

the physical facilities necessary to permit interconnected operations with a 
qualifying facility, to the extent such costs are in excess of the 
corresponding coats which the electric utility would have incurred if it had 
not engaged in interconnected operations, but instead generated an equivalent 
amount of electric energy itself or purchased an equivalent amount of electric 
energy or capacity from other sources. Interconnection costs do not include 
any costs included in the calculation of avoided costs . 

(8) "Supplementary power" means electric energy or capacity supplied by 
an electric utility, regularly used by a qualifying facility in addition to 
that which the facility generates itself. 

(9) "Back-up power" means electric energy or capacity supplied by an 
electric utility to replace energy ordinarily generated by a facility's own 
generation equipment during an unscheduled outage of the facility. 

(10) "Interruptible power" means electric energy or capacity supplied by 
an electric utility subject to interruption by the electric utility under 
specified conditions. 

(11) "Maintenance power" means electric energy or capacity supplied by an 
electric utility during scheduled outages of the qualifying facility 
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Small Power Production Facilities 
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§292.201 Scope 

This subpart applies to the CERTIFICATIO N OP SMALL - PO W ER P R 0W 6 TI0 H A N D - 
■ €OG EW E R ATXO H- PAOlhITlE9-A 8 - criteria for and manner of becoaing a qualifying 
small power production and a qualifying cogeneration facilities under sections 
3(17)(C) and 3(18 )(b)| respectively , of the Federal Power Act, as amended by 
section 201 of the Public Utility Regulatory Policies Act of 1978 (PURPA). 
§292.202 Definitions . 

For purposes of this subpart ; 

(a) “biomass 1 * means any organic material not derived from fossil fuels: 

(b) "waste” meana by-product materials other than biomass; 

(c) "cogeneration facility" means equipment used to produce electric energy 
and forms of useful thermal energy (such as heat or steam), used for 
industrial, commercial, heating, or cooling purposes, through the sequential 
use of energy; 

(d) "topping-cycle cogeneration facility" means a cogeneration facility in 
which the energy input to the facility is first used to produce useful power 
output, and the reject heat from power production is then used to provide 
useful thermal energy? 

(e) "bottoming-cycle cogeneration facility' 1 means a cogeneration facility in 
which the energy input to the system is first applied to a useful thermal 
energy process, and the reject heat emerging from the process is then used for 
power production; 

(f ) "supplementary firing" means an energy input to the cogeneration facility 
used only in the thermal process of a topping-cycle cogeneration facility, or 
only in the electric generating process of a bottoming-cycle cogeneration 
facility; 

(g) "useful power output" of a cogeneration facility means the electric or 
mechanical energy made available for use, exclusive of any such energy used in 
the power production process; 

(h) "useful thermal energy output" of a topping-cycle cogeneration facility 
means the thermal energy made available for use in any industrial or 
commercial process, or used in any heating or cooling application; 
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(1) "total energy output 1 * of a topping-cycle cogeneration facility is the sum 
of the useful power output and useful tharwal energy output; 

(j) "total energy input" moans the total energy of all forma supplied from 
external sources; 

(k) "natural gas" weans either natural gas unmixed, or any mixture of natural 
gas and artificial gas; 

(l) "oil" means crude oll t residual fuel oil, natural gas liquids, or any 
refined petroleum products; and 

(m) energy input in the case of energy in the form of natural gas or oil is to 
be weaaured by the lower heating value of the natural gas or oil. 

(n) "Electric utility holding company" means a holding company as defined in 
section 2(a)(7) of the Public Utility Holding Company Act of 1935. 15 U.S.C. 
79b(a)(7) which owns one or more electric utilities as defined in section 
2(a)(3) of that Act, 15 U.S.C. 79b(a)(3). 

§292.203 General requirements for qualification . 

(a) Small power production facilities. A small power production facility is a 
qualifying facility if it; 

(1) meets the maximum size criteria specified in §292. 204(a); 

(2) meets the fuel use criteria Specified in §292. 204(b); and 

(3) meets the ownership criteria specified in §292.206. 

(b) Cogeneration facilities. (I) Unless excluded under paragraph (c) t a 
cogeneration facility is a qualifying facility if it: 

(i) meets any applicable operating and efficiency standards 
specified in §292. 205(a) and (b); and 

(ii) meets the ownership criteria specified in §292.206. 

(2) For purposes of qualification of a cogeneration facility for 

exemption from incremental pricing, a cogeneration facility must qualify under 
§292. 205(c). 

(c) Interim exclusion. (1) pending further Commission action, any 

cogeneration facility which is a new diesel cogeneration facility may not be a 

* 

qualifying facility. 

(2) A new diesel cogeneration facility is a cogeneration facilityt 

(i) which derives its useful power output from a diesel engine, and 
(il) the installation of which began on or after March 13, 1980. 























(3) Pending further Commission action, any cogeneration facility which la 
a new duel-fuel cogeneration facility which Becks to obtain qualifying status 
aunt follow the procedures get forth in §292.207 (b) of thia section. 

(A) A new dual-fuel cogeneration facility is a cogeneration facility: 

(i) which derives its useful power output from an internal 
combustion piston engine capable of changing automatically between gas and oil 
operation, and 

(ii) the installation of which began on or after May 15, 1980. 


§292.204 (§292,205] 

production facilities 


Criteria for Quail 
. ^O^E-GBR'Plff EPAS-A- 


small power 



ntcyiriKun prfxjjf 

(a) [(b)] Size of the facility. (1) Maximum size, [(i)] The-RAPEfr power 

production capacity of the facility for which -OBifflHPfOAHOfr qualification ia 
sought, together with the capacity of any other facilities «THA¥> which use the 
same energy resource , -AN1V are owned by the same person, and are located at the 
same site , BE- W - CRBAT B^THAH- may not exceed 80 megawatts, 

(2) [(ii)] Method of calculation . (i) for purposes of this paragraph, 
facilities are ‘PRB3GMEP* considered to be located at the same site as the 
facility for which • 6ER j MFIC A i H ( H f qualification is sought if they are located 
within one mile of the facility for which -GER J H-PfGA | gfOW- qualification is 
sought and, for hydro electric facilities, if they uBe water from the same 
impoundment for power generation. 

(ii) For purposes of making the determination in clause (i) the 
distance between facilities shall be measured from the electrical generating 
eq uipment of a facility. 

(3) Waiver. The Commission may modify the application of subparagraph(2) 
for Rood cause. 



^BPARA6MPll^4t)*-“ FGR^N¥-PAm-m-hOQAPEl) 



-P BBN - RBBGTTBPr THS-GOHHI 6 SION WILL - COH frFhBR^ 

4A-)-^HE-5mN^TO-^teH-PAGTOR-S~ QTllER- ! P H AN - TH B — 80 — MEGAWA^- 
- GAPAGH¥ ~ l rI M fM£0W- 
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(b) [(a)] Fuel Use. (l) (i) The primary energy source of the facility must 

be biomass , waste, renewable resources, or any combination thereof, and 
more than 75 percent of the total energy input must be from these sources. 


./ Z \ - tm/it im n n ii/n 
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I N S T AL LATION. 

(ii) Any primary energy source which, on the basis of its ener 
content, i3 50 percent or more biomass shall be considered biomass. 

(2) Use of oil, natural gas, and coal by a facility may not, in the 


regate, exceed 25 percent of the total energy input of the facility during 


any calendar year period 
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(^)^-EFPf GXERG¥“9'PANBARB9*POR* PAGIM-THaB" U 9 ING’ MMCTER = ACGB9 9‘ REN EWAflfcE 
RE90URGE9 . 
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'PGMBRrAGl^MUg^AGHlEVE-HYBRAUfclG-BBBlGlBNGY^A^bEAG^O-PERGBNT*. 


§292* 20 S [§292.206] Criteria Cor qualifying REQUIREMENTS FOR cogeneration 

facilities. 

K*«"l^'HB*GOGENERATION"PAGitIT^MU91 w PRGDUGE^LEGTRIG-ENBRG¥«»AND-G , fHBR“FGRM9-OF u 
USEFUL ENERGY” ( SUGH AS- HEAT -OR* STBAM^ ^WHIGH=ARE~U9BD=F0R-INDUSTRIAIr, 
GOMMERGlAlif HEATING ORGOOLINGPURP09B9 . 

*(-cr)-P0R»PURP09E9 OP THIS SUBSECTION*? 

4^)^MqgAT“fMGlNE^~MEAN9 “# DEVICE “WHICH •0PBRATE9“ r -0N ‘Ar“THERM0DYNAMlG=GYGbE- 


AND€0NVERT9HEATENRRGY“-‘l'0-MEGHANICAIrENERGY5 

^2“)-~UEPFlGIENGY“OP-AHlEA , i w BNGlNE 11 -MEAN9“ J rHE“’RATIOH>P“THE”U9EPUL-OUTPUT-OP- 

*A"HEAT-’ENGlNE-AS'-MEGHANIOAT4ENERGY“ , l!G™THE'ENERGV-INPUT9TOTHE-HiBAT-ENGINE1 

fS^^^USEFUU^ENERGY-OUTPUT'OPrA-THERMAIr-PROOESS^’MEANS'THE^'DIPPRRENGE™™ 


*BETWBEN^HE R HBAT“‘“INPUT“TO‘^HB”'PROGB99 il AND“THB'HBAT' , GARRIED “AWAY a *BY"THB*’HEATTNG- 
•MEDTUMf 

4A^**^BW^G¥HBNPOTy l M£N !, ^B^A9B^OP , ^NBRGY^ENHPHf^ORM“W*^O995l(”FU0b7-i , 9 - * 

•TO-HB-MEASUREDBY-THE-LOWER-HEAIMNG-VALUE-OP-SUGH-FUETr^ 

45*)*“ ,lJ1 OVBRAliIr'ENERGY““EPFIOIENGY J1: =MBAN9'"THE ! “RATIG-^)P^IHB-'»9UM~OF“AIrt”G9BFUl?' 
FNERGY~OUTFUT9’"INGbUDING“ j rHE“U9EFUb=OUTPU’JM)P“ANY-~THERMAIj™PROGEGS=TO=THB- 
EHERGY-tNPUT-"OF“ J THE™FAGIfcm^-ANY-EHERGY-U9ED-BKet!U9TVBi^-»IH- i rHE- J l'HBRMAL- 
^ROGEG9H}F^HPOPP^NG-G¥G!iBi'H 5R— ERObU9IVEiiYHHHrHE-'llEAT^N&INE-^>F-Ar^OTTOMiNG* 
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i (a) Operating and efficiency standards for topping-cycle facilities. 

(1) Operating standard. For any topping-cycle cogeneration facility, the 
useful thermal energy output of the facility must, during any calendar year 
period, be no less than 5 percent of the total energy it. 

' ill Efficiency standard, (i) For any topping-cycle cogeneration facility 

for which any of the energy input is natural gas or oil, and the installation 
\ of which began on or after March 13, 1980, the useful power output of the 

facility plus one-half the useful thermal energy output, during any calendar 
year period, muBt: 

1 (A) subject paragraph (a)(2)(i)(B) of this section, be no less 

I than 42.5 percent of the total energy input of natural gas and oil to the 

facility; or 

1 (ft) if the useful thermal energy output is less than 15 percent 

I of the total energy output of the facility, be no less than 45 percent of the 

total energy input of natural gas and oil to the facility. 

(ii) For any topping-cycle cogeneration facility not subject to 


paragraph (a)(2)(i) , there is no efficiency standard. 

4e->-FQft-^OPP'l^G-e¥€L-E-eOGENE'RA'fIONHFhVefL-FfHiS”USiNG^TORAir-GA^--PE J I 1 ROL'EUM r -f)R- 



frFAN DARDS--A Wb¥-i 



-eENf. 

(^-^0R-T0PPl-NG-6¥efcE^eGBEg RAT - f0N - F A€ffr]ETIE-g-^)VE-E-6Q-ME^AWA J PT5-E5-I-NG-B-feMAE3-, 
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(b) Efficiency standards for hottoming-cycle facilities. 

(l) For any bottoming-cycle cogeneration facility for which any of the 
energy input as supplementary firing is natural gas or oil, and the 
installation of which began on or after March 13, 1980, the useful power 
output of the facility must, during any calendar year period . be no leas than 
43 percent of the energy input of natural gas and oil for supplementary firing. 


(2) For any bottoming-cycle cogeneration facility not covered by 
subparagraph (1) of this paragraph, there is no efficiency standard. 



-APPW : 





(c) Exemption from incremental pricing. (1) Natural gas used in any 
topping-cycle cogeneration facility is eligible for an exemption from 
incremental pricing under Title II of the Natural Gas Policy Act of 1978 
(NGPA) and Part 232 of the Commission’s rules if: 

(i) t he facility meets the Operating and efficiency standards under 
paragraphs (a) (1) and (2) (i) of this section and is a qualifying facility 
under §292. 203(b)(1); or 

(ii) the facility is a qualifying facility under Subpart E of this 

part. 

(2) Natural gas used in any bottoaing-cycle cogeneration facility, not 
subject to an exemption from incremental pricing under Subpart E of this part, 
is eligible for an exemption under Title II of the NGPA and Part 282 of the 
Commission's rules to the extent that reject heat emerging from the useful 
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thermal energy process ia made available for use for power production. 

(3) Nothing ir. this subpart affects any exemption provided under Subpart 
E of thia part. 

(4) Natural gaa uaed for supplementary firing in any cogeneration 
facility ia not eligible under this part for examp t ion from incremental 
pricing. 


(d) [§292.207] Waiver 


The 


Commission may waive any of Che requirements of paragraphs (a), (b) and (c) o f 
this section upon a showing that the facility will produce significant energy 


savings . 
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§292.206 [§292. 205(d) and §292. 206(b)] Ownership Criteria . 

Note: For this section, new material is underlined ; material omitted from 

both proposed sections is in struck out CAPITALS; material omitted from 
§292. 205(d) is in CAPITALS; material in omitted from §292. 206 (d) is in 
brackets [ ]. Material taken from only one of the proposed sections is 
underlined in the type rtoted above. 

(a) General rule . A cogeneration facility or SMALL POWER PRODUCTION FACILITY 
MUST may not by owned by a person NOT primarily engaged in the generation or 
sale of electric power (other than electric power solely from cogeneration 
facilities or small power production facilities). 

(b) Ownership test . For purposes of this section PARAGRAPH, a cogeneration 
or SMALL POWER PRODUCTION facility SHALL BE CONSIDERED TO BE OWNED BY A PERSON 
PRIMARILY ENGAGED IN THE GENERATION OR SALE OF ELECTRIC POWER may not be 
certified as qualifying if more than 50 percent of the EQUITY INEREST IN THE 
facility is HELD owned by an electric utility or utilities, or BY a PUBLIC 
eiectric utility holding company, OR COMPANIES , or any combination thereof. 

If a wholly or partially owned subsidiary of an electric utility or PUBLIC 
electric utility holding company has an ownership interest in a facility, the 
subsidiary's ownership interest shall be CONSIDERED counted as ownership by 
an electric utility OR PUBLIC electric UTILITY HOLDING COMPANY . 
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§292.207 [§292.202 & §292.208] Procedures for 

qualifying status. [§292.202 APPLICATIONS FOR CERTIFICATION OF QUALIFYING 
STATUS.] 

(a) Qualification . (1) A small power production facility or cogeneration 
facility which meets the criteria for qualification set forth in 292.203 is a 
qualifying facility. 

(2) The owner or operator of any facility qualifying under this paragraph 
shall furnish notice to the Commission providing the information set forth in 
paragraph (b)(2)(i) through (iv) of this section. 



ANY-PERSON-SEEK-ING-QUAL-I-FY-ING-STATUS- 
^OR-A--SMAh!r-P()WE4l-PRODUGT L ION-FA<mTl-TY^R»^OGENERAT v I^N-FA(H«W-WS'l^FILE-AN- 
-APPEICAT-ION* 

^EETI^r'AN-TAPPWGAN'MHALL— I-NWI-ATE 
HlEGAilMtW^HE“FEASt0IL-m^P~INTBRCONNEeTB»^PEMi l MN-ifITlt^HE“ENTO l Y^«TH- 
«Hf6B^HE-APP!rieANT‘“-PR0P09BS- j re-S0”0PBRATB7 

(b) Optional procedure, (l) Application for Commission certification . 

Pursuant to the provisions of this paragraph, the owner or operator of the 
facility may file with this Commission an application for Commission 
certification that the facility is a qualifying facility. 

(2) [(c)] General contents of application. -EACH- the application shall 

contain the following information: 

(i) [§292. 202(c)(1)] the name and address -ANP-BU S - I N E SS- of the 

applicant ANE^lf^HEHlPERATeRH>F--'I 1 HE-PAGib-I J PY--I-S-A--PERSON~OT-HBR-°T-HA N T H E- 

APPL^-GANTr-TttB-N^<ET-AUPRBBST--ANP"-BUSINES9--0F-- j rHB~ePBRATeR-a nd location of the 
facility; 

(ii) a brief description of the facility, including a statement 
indicating whether such facility is a small power production facility or a 
cogeneration facility; 

(iii) the primary energy source used or to be used by the facility; 

(iv) [§292. 202(c)(2)] the - ELECTRICAL - power production capacity of 
the facility; and 



WH0LB1 
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■•GENERA’PION-AND'-SAfcE-f-'A— PROPOSED 
‘PROPOSED 

,1 1TTT.I rTr PV f 

’ *tr rniriTj 




"BEfWEEN^HEH^PM^N^HWD^PPEOfBO^Hfl^^MSONDOe^EO-PURSOANMJO^^PS^O^b^ } 

(v) [292.202(c)(6)] ■A-OEBGR-PPPiON-OF-THE-EQU WY--OWNERSH1 P-OE-~BHE- 

*PA0iitW¥'.-““IP^THE*0WNER^P^lE TO PAOlM-W7HEWOb0DlN^^HV PERSON- WH’EOH'^IAS^* 

OWNERS HiP-'lN’-AN¥--OWNER*OF”^HE-^WIrH^IS-ENGAGEO--IN^H!K^iENERA«ON-OR--SAtTE-- 
•Op~EbF.OTRI:0'~POWBR-'(OTHER“ , rHAN=EIjEG , rRIOH > OWER— SObBJjY— FROM-OOGENERAPION™ 
'PA6iLrFPIES T -0R~SMA!i!r-P0WE*~FAOlijFPIES')*'' I l’RE~APPH0AN'PSHAl3l3— S-TATE*- 

[( i )] the percentage of ownership by any electric utilities, or by 
any PUBblfr electric utility holding companyHS-S-, or by any person owned by 
either; -AND* 

^4i9-THESTATEANDFEDERAIr«0»IES-WHiGH-EXER01BE-RAPEMAK-l^G- 
•AttTHORtW W ITH- RES PEG'P-TO-TH E”AWbIGANT-t — • 

-4 29^- 202<^4^)— A^T^^BN^THAT— T^B^OOBNEM^N- OR - ^ M ALIr - PO WER- 

hpriit ifhf Alin. 

tlft l tw“o » 

(3) [(d)] Additional application requirements for small power production 

application by a small power producer for Cotmnission certification -A6- 
OOAlrPP¥fNO-^HAbE~POWE R ’^ RO &OO^HiON"^ AO f fafyiE S--H U 9 1 r * shall contain the following 
additional information! 

"^-!)^ArOESGRiPTION^EHPHE”-MOibI'T>¥*^ 

(i) [(3)] the location of the facility in relation to any other 
QGA L T FY -1NG- small power production facilities located within one mile of the 
facility , owned by the applicant which use -ANO’-USFNG- the same energy resource; 
and 

(ii) [(2)] in forma t ion -9UFEtOlEN^-TO“I-0ENWF^^HE--l > R'IHAR¥-ENERG¥- 
usage of -FQSSHr-EORIr natural gas, oil or coal . 
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(4) [(e)] Additional application requirements for cogeneraton facilities. 

cogonerator for Commission certification •A6~^UA MFY - ING -- C0 GENB RAT -I 0H --PA<rHrFPl€€ 
•WBf- shall contain the following additional informations 

(i) [(1)] a -BASIC* description of the cogeneration system gACtkl-T-Y*, 


including whether the facility is -tfSBS- a topping or bottoming cycle and 
sufficient information to determine that any applicable requirements under 
§292.205 will be met; and 


(il) the date installation of the facility began or will begin. 



-FA€-HrFT¥-'-FOR-WHi€tt“QUALiF-ICATION”'I-S™SOUGH t P--ANE>-OF'-‘l 1 HE— PROP0SEB— 


•fNTOHRGGNNEeTIONr — THE~NOTiefr"9HAti!T-B&-’tN-THE—FOlrt,OW-ING-*FORM'r* 
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rClIDOIlAU' T mA nnni BTA M . l/ll A A, . \ An _ ^ n ,\ / niVrAP, 

trnltl t vj - ** tf K lit/ W VT77W UK JVXo/v"/ 

jMi n pn i\p n ti nALtian - initi, 
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*OH-0A'PE-APPH;6A‘HON-»WAS^bE1>-)T-^AMB-AND-ADDR6S9-OP-AI*PW6ANT->-FtfafiB- 

• OERTIPtE P A 3 ■ A - Q lMM-p ¥ -tNG-"(9MAfcfc-^*eWER-’PR0DUe , fI0H-PAei-fct i P¥ , )--fe06BNERA , P-I0W* 
• PAOIL - IT ¥->-UHPER--PARAeRAPH-^fH-H c)OR 3 ^4r9~)-{-B-)-OP" j rHE— PEPERAfc*~POWER— ACT t 

nnrpp ft p Q ^P T PTT A M ^ AtU>IP» I ? , r P lA TI TTPVr 

'■■UKllir UfiDvjKrri wit up t ft r, ’ rnv^TrrTTr: 



-¥HB--PATE^P-MSUANGEOF J riHS-NO'PtGE— ANP-MPST-flE— SE4tVEP-0HHPHE— APPbiGAHT-; 



-T HE - A P P faK?AN t P-PROPGSE-S-TO-INTER€PNNfi€^ T --AN D - A C O P¥-ON-AN¥--S I PATE--REGUbATOR¥- 



N OT -tGE- OP - THE AP P EfeATHBON- 




(5) [(!)] Conwtission Action . - I P - H O -PROTEM— tS-RKQMVEI>-W RtNG— 

'AbfcOWR{>', within 90 days of the filing of an application , the Commission shall 

granting or denying the application, tolling the time lor issuance of an 
order, or setting the matter for hearing. Any order denying certification 
shall identify the specific requirements which were not met. If no order is 
issued within 90 days of the filing of the complete application, it shall be 
deemed to have been granted. 



nn/lf pTAIJ f 
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(6) Notice, (i) Applications for certification filed under this paragraph 
shall include a copy of a notice of the request for certification for 
publication in the Federal Register. The notice shall state the applicant's 
name, the date of the application, and a brief description of the facility for 
which qualification is sought. This description shall include! 

(A) A statement indicating whether such facility is a small power 
production facility or a cogeneration facility; 

(B) The primary energy source used or to be used by the facility; 

(C) The power production capacity of the facility; and 

(D) The location of the facility. 

(ii) The notice shall be in the following form: 

(Name of Applicant) 

Docket No. QF~ 

Notice of Application for Conmission Certification of Qualifying Status of 

a (Small Power Production) (Cogeneration) Facility 

On (date application was filed), (name and address of applicant) filed 
with the Federal Energy Regulatory Commission an application to be certified 
as a qualifying (small power production) (cogeneration) facility pursuant to 
§292.207 of the Commission’s rules. 

(Brief description of the facility). 

Any person desiring to be heard or objecting to the granting of qualifying 
status should file a petition to intervene or protest with the Federal Energy 
Regulatory Commission, 825 North Capitol Street, N.E, t Washington, DC, 20426, 
in accordance with §§1.8 and 1,10 of the Commission's 
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Rules of Practice and Procedure. All such petitions or protects must be filed 
within 30 days after the date of publication of this notice end must be served 
on the applicant! Protests will be considered by the Comission in 


determining the appropriate action to be taken but will not serve to make 


Protestants parties to the proceeding. Any person wishing to become a party 
must file a petition to intervene. Copies of this filing are on file with the 


Commission and are available for public inspection. 









(c) Notice Requirements for facilities of 500 kW or more. An electric utility 
is not required to purchase electric energy from a facility with a design 


capacity of 500 kW or more until 90 days after the facility notifies the 


utility that it is a qualifying facility, or 90 days after the facility has 


applied to the Commission under paragraph (b) of this section. 



- F A Ct k l - T - I - fi S- . (1) [(a)] The Commission may revoke the qualifying status of a 

certified under this section if such facility - 0NDERG0E 3- Q H AN6E S- WH I C U- C A U SE- 


V iSvLV iS&S i] s 




-fails to comply with any of the statements contained in its 


application for Commission certification. 


(2) [(b)] Prior to undertaking any substantial alteration or modification 

of a qualifying facilityFfifl- which has been certified under this section, a 


small power producer or cogenerator may apply to the Commission for a 
determination that the proposed alteration or modification will not result in 
a revocation of qualifying status. 










SUBPART C - Arrangements Between Electric Utilities 
and Qualifying Cogeneration and Small Power 
Production Facilities Under Section 210 
of the Public Utilities Regulatory 
Policies Act of 1978 

§292.301 [§292.1011 Scope. 

(a) Applicability. This subpart applies to the regulation of sales and 

•SM ALL PO W ER -P R eUUCTieiif’ facilities and electric utilities. 

(b) Negotiated rates or terms. Nothing in this subpart: 

(1) limits the authority of any electric utility or any qualifying 
facility to agree to a rate for any purchases , - OR -- 9Ab l.tr) or terms or 
conditions relating to any purchase -SU6 H - SALB S ", which differ from the rate or 
terms or conditions which would otherwise be required by this subpart; or 

(2) affects the validity of any contract entered into between a 
qualifying facility and an electric utility for any purchase. 

§292.302 [§292.103] Availability of electric utility system cost data. 

(a) Applicability. (1) Except as provided in paragraph (a)(2) of this 
section, paragraph 

(b) applies to each electric utility, in any calendar year, if the total sales 
of electric energy by such utility for purposes other than resale exceeded 500 
million kilowatt-hours during any calendar year beginning after December 31, 
1975, and before the immediately preceding calendar year. 

(2) Each utility having total sales of electric energy for purposes other 
than resale of less than one billion kilowatt hours during any calendar year 
beginning after December 31, 1975, and before the immediately preceding year, 
shall not be subject to the provisions of this section until May 31 -J UNE-30 , 
1982. 

(b) General rule. To make available data from which avoided costs may be 
derived , not later than November 1, - JUNE— 3 0 -, 1980, May 31, 1982, and not less 
often than every two years thereafter, each regulated electric utility 
described in paragraph (a) of this section - TO- ' WtIICH- H1I S S E CT ION • APPLIE S* shall 
provide to its State regulatory authority, and shall maintain for public 
inspection, and each nonregulated electric utility described in paragraph (a) 
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of this section TO shall maintain for public 
inspection, the following data* 

Cl) the estimated avoided costs dHP-RNRRGYf- on the electric utility's 
system, solely with respect to the energy component , for various levels of 
purchases from qualifying facilities, Such levels of purchases shall be 
stated in blocks of not more than 100 megawatts 'OR-hfiSS* for systems with peak 
demand of 1000 megawatts or more, and in blocks equivalent to not more than 10 
percent of the system peak demand for systems of less than 1000 megawatts. 

The avoided costs shall be stated oil a cents per kilowatt-hour basis, during 
daily and seasonal peak and off-peak periods, by year, for ‘fttR-dhlHBOiATfiWf- 
dMt€GfH^ING^AhEHDAfV j yfiAR~ANl>-ON--AG'ES'P-lMA'l 1 &D-GEN-T-S~-PBR''K-Ih(>WAT‘ ; f-HOUR-FOR- 
the current calendar year and each of the next 5 years; 

(2) the electric utility's plan -AND-SGREDUtrfr for the addition of capacity 
by amount and type , for purchases of firm energy and capacity, and for 
capacity retirements for each year during the succeeding 10 years; 
and 

(3) the estimated capacity costs at completion ON -T-Hfc-RAfrtS-GF-DObkARS- 
-PBR-KttOWATT- of the planned capacity additions and planned capacity firm 
purchases, on the basis of dollars per kilowatt, and the associated energy 
costs of each unit, expressed in cents per kilowatt hour . These costs shall 
-SHOOtO- be expressed in terms of individual generating units and of individual 
planned firm purchases. 

(c) Special rule for small electric utilities . 

(1) Each electric utility (other than any electric utility to which 
paragraph (b) of this section applies) shall, upon request 

•FA€ r l l r I -T Y -: [not subdivided in original] 

(i) provide “SOFFt&iEN¥- comparable data to that required under 
paragraph (b) to enable -SUGH- qualifying facilities to -P E - EBRMI N E ' estimate the 
electric utility's avoided costs for -ANY* period^ described in paragraph (b) of 
this section ; or 

(ii) with regard to an electric utility which is legally obligated to 
obtain all its requirements for electric energy and capacity from another 
electric utility, provide the data of its supplying utility and the rates at 
which it currently purchases such energy and capacity. 

(2) If any such electric utility fails to provide such information on -Oft 
request, the qualifying facility may apply to the state regulatory authority 


C-20 


(which has ratemaking authority over the electric utility) or -TO- the 
commission for an order requiring that the information be provided, 

(d) Substitution of alternative method , (i) After public notice in the area 
served by the electric utility, and after opportunity for public comment, any 
State regulatory authority way require (with respect to any electric utility 
over which it haa ratemaking authority), or any non-regulated electric utility 
may provide, data different than those which are otherwiae required by this 
section if it determines that avoided coats can be derived from such data, 

(2) Any state regulatory authority (with respect to any electric utility 
over which it has ratemaking authority) or nonregulated utility which requires 
such different data shall notify the Commission within 30 days of making such 
determination. 

(e) State review. (1) Any data submitted by an electric utility under this 
section shall be subject to review by the State regulatory authority which has 
ratemaking authority over such electric utility. 

(2) In any such review, the electric utility haa the burden of coming 
forward with justification for its data. 


§292.303 [§292.104] Electric utility obligations under this subpart, 

(a) Obligation to purchase from qualifying facilities. • EKOEPl t - l HfRlNO-P&R-IOB6- 
-tBEN- TlFIBB-IN — § 292,i05(e) - Each electric utility shall purchase, in 
accordance with §292.304 [§292.105] , any energy and capacity >OAPA014¥-~Oft- 

-EW3RS* which is made available 



from a qualifying facility: 

(1) directly to the electric utility; or 

(2) indirectly to the electric utility in accordance with paragraph (d) 
of this section. 

(b) Obligation to sell to qualifying facilities. Each electric utility shall 
sell to any qualifying facility, in accordance with §292,305, any energy and 
capacity requested by -BOOH- the qualifying facility -tN-AOOORDAN C K - WI - TH - 
- -§ 292 . 10 6-, 

(c) Obligation to interconnect, (1) Subject to paragraph (c)(2) of this 
section . Any -BOOH- electric utility shall make AtE such interconnections with 
any qualifying facility as may be necessary to accomplish purchases or sales 
under this subpart. The obligation -B OR — T - HB— POS T — OF - A W V —S UG H " to pay for any 
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interconnection coats shall be determined in accordance with §292.306 
[§292.108] 

(2) No electric utility is required to interconnect with any qualifying 
facility if. solely by reason of purchases or sales over the interconnection, 
the electric utility would become subject to regulation as a public utility 
under Part II of the Federal Power Act. 

(d) Transmission OP PURCHASES ' to other electric utilities. If a qualifying 

facility agrees, an electric utility which would otherwise be obligated to 
purchase energy or capacity from such qualifying facility may transmit the 
energy or capacity to any other Electric utility. Any electric utility to 
which such energy or capacity is transmitted shall purchase such energy or 
capacity under this subpart as if -SUCH- the qualifying facility were supplying 
energy AN© or capacity directly to such electric utility. ■T HE-CO S- T — O F 
TRANSMI SS IO N S HALL BE -A SS IGNED— TO - THE QUALIFYI N G FACILITY PUR S UA N T TO 

§292. 108 OF THESL 1 RULES'. The rate for purchase by the electric utility to 
which such energy is transmitted shall be adjusted up or down to reflect line 
losses pursuant to [§292. 105(d) (3)] §292. 304 (e)(4) and shall not include any 
charges for transmission. 

(e) Parallel operation. Each electric utility shall offer to operate in 

parallel with a qualifying facility, provided that the qualifying facility 
complies with any -RELEVANT applicable standards established in accordance 
with §292.308 [§292. 110] . 

§292.304 [§292.105] Rates for purchases. 

(a) Rates for purchases. (1) Rates for purchases - OF ENERGY - AND CAPAGITY FROM 
ANY— QUALIFYING FACILITY shall ; 

(i) [(1)] SHALL be just and reasonable to the electric consumer of 
the electric utility and in the public interest; and 

(ii) [(2)] -S HALL not discriminate against qualifying cogeneration 
and small power production facilities. ANB- 

(2) Nothing in this subpart requires any electalc utility to pay more 
than the avoided costs for purchases 

-O') — SHALL NOT EXCES S- THE AVOIDED COSTS OF - SUCH A PURCHA S E. — T H ERE ■ I -S-A- 
■ REB B TTABLE-PRESUMPTION - THAT — THE RATE FOR PURCHA S E S MEETS THE - REQUIREMENTS OF 
THI S PARAGRAPH IF THE RATE - REFLEG - T S -THE -- AVOIDEB - COST S- RESULTING FROM SUCH 
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►PURGHASK-AB— DB’FBHfflNBD-ON-T-HE-BASI-S-OF-THK— GOS'PS-OF— BNBHG¥—AND-GAPA6-I)?¥— BBT- 

(b) Relationship to avoided costs. (1) For purposes of this paragraph, "new 
capacity” means any purchase from capacity of a qualifying facility, 
construction of which was cownenced on or after November 9> 1978. 

(2) Subject to paragraph (b)(3) of this section a rate for purchases 
satisfies the requirements of paragraph (a) of this section if the rate equals 
the avoided costs determined after consideration of the factors set forth in 
paragraph (e) of this section. 

(3) A rate for purchases (other than from new capacity) may be less than 
the avoided cost if the state regulatory authority (with respect to any 
electric utility over which it has ratemaking authority) or the nonregulated 
electric utility determines that a lower rate is consistent with paragraph (a) 
of this section, and is sufficient to encourage cogeneration and small power 
production. 

(4) Rates for purchases from new capacity shall be in accordance wi th 
paragraph (b)(2) of this section, regardless of whether the electric utility 
making such purchases is simultaneously making sales to the qualifying 
facility. 

(5) In the case in which the rates for purchases are based upon estimates 
of avoided costs over the specific term of the contract or other legally 
enforceable obligation, the rates for such purchases do not violate this 
subpart if the rates for such purchases differ from avoided costs at the time 
of delivery. 

(c) [(b)] Standard rates for purchases. (1) ■ J fAR-I-PF l S FOR-”PURGHASR&~FRGM- 
HPAG-Hrm-ES“OF TEN"K=I-tOWAW9-GR--iieG9 . There shall be put into effect (with 
respect to each electric utility) -EAGH 'ELR<H'‘RIG-UTTM , I l Y^ UPGN“'Rl*;QUE9T~9F~A- 
• ^ 9AI ^F ¥PNG-FAGTi^^rH3 HAEt r -ESTA B l r l S H^ A-' T A RiPF - “OR ^THER"HrfETHOD^ORr^ET-TT-BG- 
*F0B3rH* standard rates for purchases from qualifying facilities with a design 
capacity of 100 [l0| kilowatts or less. 

(2) There may be put into effect standard rates for purchases from 
qualifying facilities with a design capacity of more than 100 kilowatts. 

(3) The standard rates for purchases under this paragraph: 

(i) shall be consistent with paragraphs (a) and (e) of this section; 

and 
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(ii) may differentiate among qualifying facilities using various 
technologies on the basis of the supply characteristics of the different 
technologies . 

(d) [(c)] Purchases "as available" or pursuant to a legally enforceable 

obligation. Each A qualifying facility shall have the option either: -TO- 

PROVIDE - ENERGY - OR - CAPA G-I TY - TG - A N- ELECTRIC UTILIT Y — 

(1) to provide energy as the qualifying facility determines such energy 
OR - G A PA G I - TY - to be available for such purchases, in which case the rates for 
such purchases -MAY shall be based on the purchasing utility* s avoided E N E R GY 
costs calculated at the time of delivery; or 

(2) to provide energy or capacity pursuant to a legally enforceable obligation 
for the delivery of energy or capacity-M 1 — A FUTURE - DATE - over a specified term , 
in which case the rates for such purchases -MAY shall, at the option of the 
qualifying facility exercised prior to the beginning of the specified term, be 
based on either: - E S TIMATE S - OF FUTURE - AVOIDED CO S TS - O F- ENERGY OR - CAPACITY - 

(i) the avoided costs calculated at the time of delivery; or 

(ii) the avoided costs calculated at the time the obligation is 

incurred. 

(e) [(d)] Factors affecting rates for purchases. IN— IMPLEMENT I NG — THE — - 

•P RO V I SION S- OF - THI S— S UBP A RT - , - A - STATE REGULATOR Y -AUT HO RITY ( W IT H - RESPECT TO ANY 

- ELEGTRI G-- IJTIM - TY - OVER WHICH - - IT HAS RATEMAKING AUTHORITY) OR NONREGULATED - 
■ ELEG - T R IG-UTILIT Y S HALL -CON S I D ER WITH R EG ARD — TO - RATES FOR PURCHA S E S T HE 
- FOLLO W ING— FACTOR S . In determining avoided costs, the following factors shall, 
to the extent practicable, be taken into account: 

(1) the data provided pursuant to §292. 302, (b) , (c), or (d), including 
state review of any such data; 

(2) [(1)] the availability of capacity or energy from a qualifying facility 
during system daily and seasonal peak periods, including 

(i) the ability of the utility to dispatch the qualifying facility; 

(ii) [(iv)] the expected or demonstrated reliability of the 
qualifying facility; 

(iii) [(v)] the terns of any contract or other legally enforceable 

obligation, including the duration of the obligation, termination notice 
requirement and sanctions for non-compliance ; HIE LENGTH OF ANY - CONTRACT TERM 
- BETWEEN THE ELECTRIC UTILITY - AND THE QUALIFYING FACILITY AND IT S TERMI N ATION 
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■ NOTICE REQUIREMENT S OR THE LENGTH O F~ A N Y - fc fi GALLV-ENFORCEADLE - ODL I GATIO N-- TO 

P R OVIDE — ENERGY OR CAP ACITY - UNDERTAKEN BY - T HE- QUAL IF Y I N C FACILITY. 

(iv) [(iii)j the extent to which scheduled outages of the qualifying 
facility can be usefully coordinated with scheduled o.utages of the utility’s 
facilities ; -THE— LENGTH , FREQUENCY , AND S G HE DULI N G-FLEK - I - Mhm - OF HSG HEDULED 
MAINTENANCE BY THE - QUALIFYING FACILITY t 

(v) [(ii )] the usefulness of energy and capacity supplied from a 
qualifying facility during system emergencies, including its ability to 
separate its load from its generation ; - THE - QUALIFY ING-FACU r FT - Y^ -S -AB ILITY — A N P - 
WILLI N G N B S S T O -PROVIDE ENERGY - O R - CAP A CITY -&URING -S Y S TEM- E MERGENCI H B S; 

(vi) [(2)(i)] the individual and aggregate value of energy and 
capacity from qualifying facilities on the electric utility^ system; and -AS-A- 
RESULT OF-T H fi— AVAILABILITY ' INDIVIDUALLY- OR -IN-THE - AGGREGATE" FROM QUALIFYING 
FACILITIE S- . 

(vii) [(2)(ii)] the smaller capacity increments and shorter lead 
times available with additions of capacity from qualifying facilities; and 

(3) [(2)] the relationship of the availability of energy or capacity from 
the A qualifying facility TO AN ELECTRIC UTTLITY - 'S ■ CAPACITY - AND ENERGY - NEEDS - 
AS EXPRES S ED - IN § 292.10 3 INCLUDING as derived in paragraph (e)(2) of this 
section, to f(2)(i)] the ability of the electric utility to - REDUCE-OR avoid 
costs, including the deferral of capacity additions and the reduction of 
fossil fuel use; and 

(4) [(3)] the cost or savings resulting from variations in line losses 
from those that would have existed in the absence of purchases from a 
qualifying facility, if the purchasing electric utility generated an 
equivalent amount of energy itself or purchased an equivalent amount of 
electric energy or capacity. 

(f) [(e)] Periods during which purchases not required. 

(1) -AN- any electric utility which gives notice pursuant to paragraph (f) 
(2) of this section will not be required to purchase electric energy AND or 
capacity during any period IDENTIFIED — BY THE - STATE - REGULATORY AUTHORITY HAVING 
JURI S DIGT - IQN OVER THE-RAT BS- OF -S UGH UTILITY - , OR - THE NONREGULATED EL - ECTR - IC - 
UTHilTY , during which, due to operational circumstances, purchases from 
qualifying facilities MIGHT will result in costs greater than those which the 



ft 

utility would incur if it did not make such purchases, but instead generated 
■ OR 1 - PU R CHA S ED an equivalent amount of B LEGTRIO - energy itself . 

(2) Any electric utility seeking to invoke paragraph (f)(1) of this 
section must notify, in accordance with applicable State law or regulation, 
each affected qualifying facility in time for the qualifying facility to cease 
the delivery of energy or capacity to the electric utility* 

(3) Any electric utility which fails to comply with the provisions of 
paragraph (f)(2) of this section vi.ll be required to pay the same rate for 
such purchase of energy or capacity as would be required had the period 
described in paragraph (f)(1) of this section not occurred. 

(4) A claim by an electric utility that such a period has occurred or will 
occur is subject to such verification by its State regulatory authority as the 
State regulatory authority determines necessary or appropriate, either before 
or after the occurrence. 


§292.305 [§292.106] Rates for sales. 

(a) General rules. (1) Rates for sales: [not subdivided in proposed rule] 

(i) shall be just and reasonable and in the public interest} and 

(ii) shall not discriminate against any qualifying facility in 
comparison to rates for sales to other customers served by the electric 
utility. 

(2) Rates for sales which are based on accurate data and consistent 
system wide costing principles shall not be considered to discriminate against 
any qualifying facility to the extent that such rates apply to the utility’s 
other customers with similar load or other cost-related characteristics. 

4b-) EACH ELECT RIG-UT- HilTY 91IALL - PROVIDE - ELECTRIC - ENERGY - ANP - CAPAGITY -AMD 

OT HrE R -O MV - IGE E- TO - AHY -Q UAI r l -F V INC - F AC IL I^ - f - AT - A - RAT E- A T - - b E AST A S F AVO RABLE-AS- 
WOULD - BE - P ROV - I - B E fr - T O- A- CU S TOMER - WHO DOES NOT HAVE -H I - SQWN -- CE H ERATION . — THE- 
C0 3 T 8 OP INTERCONNECT ION -Ott Ab ir- DE - A9 9 IG W E D— PU R S UANT TO -§ 2 9 2 -10 8 OF -THI S- PART; 

(b) [(c)] Additional Services to be Provided to Qualifying Facilities. -EAGtt 
ELECTRIC UTIM TV -9 H ALL — PR O VI DE TO ANY QUALIFY I NG - FAG E L1 - TY - -T HE FOLLOW I NG - TYPE 6— 
OF S ERVICE > EVER -I F -S U Oti-T V -P E S- O F - S ERVICE ARE NOT -P ROVID E D TO OTHER RETAIL - 
CU S TOMERS : 

(1) Upon request of a qualifying facility, each electric utility shall 
provide: 

(i) [CO] supplementary power} 
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(ii) [(2)] back-up power; 

(iii) [(4)J maintenance power; and 

(iv) [(3)] interruptible power; ANB 

(2) The State regulatory authority (with respect to any electric utility 
over which it haa ratemaking authority) and the Commission (with respect to 
any nonregulated electric utility) may waive any requirement of paragraph 

(b) (1) of thia section if, after notice in the area served by the electric 
utility and after opportunity for pub l ic comment, the electric utility 
demonstrates 

and the State regulatory authority or the Commission, as the case may be, 
finds that compliance with Buch requirement will; 

(i) impair the electric utility's ability to render adequate service 
to its customers; or 

(ii) place an undue burden on the electric utility. 

(c) [(d)] Rates for sales of back-up and maintenance power. The rates for 
sales of back-up or maintenance power: 

(1) shall not be based upon an assumption (unless supported by factual 
data) that forced outages or other reductions in electric output by all 
qualifying facilities on an electric utility's system will occur 


simultaneously, or during the system peak, or both; and 


-BA TA - )-T HAT-FORGBP-OU ; fAGgS-QR- 



(2) [(3)] shall take into account the extent to which -A-QUAIrlF^I-NG- 



scheduled outages of the qualifying facility can be usefully 
coordinated with scheduled outages of the utility's facilities. 


[Note: §292.107 of the proposed rule has been omitted in the final rule] 


§292.107 








[ Note : In the final rule this section has become part of section §292. 304(b)] 


§292.306 [§292.108] Interconnection costs. CO S T S OP INTERCONNECT ION-, 

f Note 8 Definition moved to definitions section in final rule] 

(a) Obligation to pay. Each qualifying facility shall be obligated to pay any 
interconnection costs which the state regulatory authority (with respect to 
any electric utility over which it has ratemaking authority) or nonregulated 
electric utility may assess against the qualifying facility on a 
nondiacrirainatory basis with respect to other customers with similar load 
characteristics , 

(b) Reimbursement of interconnection costs. Each state regulatory authority 
(with respect to any electric utility over which it has ratemaking authority) 
and nonregulated utility shall determine the manner for payments of 
interconnection costs, which may include reimbursement over a reasonable 
period of time. 

(b) - RE IM B UR 9fi MENT - F0R -f NT ERC0N NE 6T 10 N~ C0 9T9- FOR PURCHA S E S'; — BACH - -Q UjttrtFYT Ne 
F AGILITY — MU ST — RE IMBURGE - - ANY - ELEGTR - IC UTIL I TY — WHIGH PURCHA S ES - CAPAGITV - OR - 
ENERGY-FRO M-S UCH QUALIFYING - FAG - IIxI - T¥ - ~FO R ANY ■ INTE - RG ONNEfeffGN-6G9T 9 — THESE 
C O S TG - ARE — LIMITED - TO - TH OS E - COST S WHICH - THE - PURCHA S IN G UTILI - TY -WOULD-I N CUR — IP - 
IT DID ■ NOT MAKESUGH - PURCllA S E S— B UT — IN ST EAD - GE N ERATED -AN - EQU I VAL E NT - AMOUNT-OF - 
ELECTRIC E NE R G Y — IT S ELF OR PURGHASED - A N- EQWVAbENT AMOUNT OF ELECTRIC ENERGY 
FROM -OTH E R - -S OURC ES-; 

4e) — RBIMBURSEMENT - FOR-INT -E RCONNEGHON - GO S T S- FOR -S ADE S- EACH - QUALI -F Y - IN G-- 
■ PAGI - L I TY — MU S T -- RE I MBURSE ANY - ELECTRIC UTILITY WHICH SELL S - CAPAGTTY - OR -ENER G Y — T O- 
S UCH QUALIFY ING - FAGILITY - FO R - A N Y - E N T E R G ONN E GTION - GO S T S- . — THE - APPO R TIONMENT - OP - 
INTERCONNECTION CO S TS BETWEEN SUCH QUALIFYING - FAGIL - I - T - Y - AND ELECTRIG - UT I L I TY - 
UNDER THIS PARAGRAPH SHALL N OT DISCRIMINAT E- A G AIN S T - ftNY - QUALTFYINe -F A fr IL - I T Y I N 
COMPARI S O N TO - A N Y - OTHER - CU S TOMERS SERVED BY THE ELECTRIC UTILITY . 

§292.307 [§292.109) System emergencies. 

(a) Qualifying facility obligation to provide power during system 
emergencies. A qualifying facility shall be required to provide energy or 
capacity to an electric utility during a system emergency only to the extent; 
not subdivided in proposed rule 

(1) provided by agreement between such qualifying facility and electric 
utility; or 
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(2) - TO THE EXTENT 1 ordered under section 202(c) of the Federal Power Act. 
(b) Discontinuance of purchases and sales during system emergencies. During 
any system emergency, an electric utility may discontinue: 

(1) purchases from a qualifying facility if such purchases would 
contribute to such emergency; and 

(2) sales to a qualifying facility, provided that such discontinuance is 
on a nondiscriminatory basis. 

§292.308 [§292.110] Standards for operating reliability. 

Any state regulatory authority (with respect to any electric utility over 
which it has ratemaking authority) or nonregulated electric utility may 
establish -AN Y QUALIF YING FAG X Irl - T - Y — M AY — BE S UBJEO - T - T O- reasonable standards to 
ensure system safety and reliability IN- o_f interconnected operations. Such 
standards my be recommended by any electric utility, any qualifying facility , 
or BY any other person. If any -EAGH- state regulatory authority (with respect 
to any electric utility over which it has ratemaking authority) or -AW 
nonregulated electric utility establishes such standards, it shall specify the 

NECESSARY TO CARRY - OUT THE - PURP0SE S-- 0F - THIS SECTION t — S UCH STANDARD S MU S T BE 
ACCOMPANI E D - BY — A— S TATEME N T — SETT I NG - FORTH THE- N EED-FOR -S UCH STANDARD S on the 
basis of system safety and reliability -REQ UIREME N T S-. 

SUBPART D [C] - Implementation 

§292.401 [§292. 30l] Implementation by State regulatory authorities and 

nonregulated electric utilities. 

(a) State regulatory authorities. Not later than one year after these rules 

take effect, each State regulatory authority shall, after notice and an 
opportunity for public hearing, commence implementation of Subpart C [A] 
(other than §292.302 [§292.103] thereof). Such implementation may consist 

of the issuance of regulations, an undertaking to resolve disputes between 
qualifying facilities and electric utilities arising under Subpart C [A] , 

or any other action reasonably designed to implement such subpart (other than 
§292.302 [§292.103] thereof). 

(b) Nonregulated electric utilities. Not later than one year after these 
rules take effect, each nonregulated electric utility shall, after notice and 
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an opportunity for public hearing, commence implementation of Subpart C [A] 
(other than §292.302 [§292.103] thereof). Such implementation may consist 

of the issuance of regulations, an undertaking to comply with Subpart C [A] or 
any other action reasonably designed to implement such subpart (other than 
§292.302 [§292.103] thereof). 

(c) Reporting requirement. Not later than one year after these rules take 
effect, each State regulatory authority and nonregulated electric utility 
shall file with the Commission a report describing the manner in which it will 
implement Subpart C [A] (other than §292.302 [§292.103] thereof). 

§292.402 [§292.302] Implementation of Certain Reporting Requirements 

Any electric utility which fails to comply with the requirements of 
§292. 302(b) [§292. 103(b)] shall be subject to the same penalties to which it 

may be subjected for failure to comply with the requirements of the 
Commission's regulations issued under section 133 of PURPA. 

§292.403 [§292.303] Waivers. 

(a) State regulatory authority and nonregulated electric utility waivers. Any 
State regulatory authority (with respect to any electric utility over which it 
has ratemaking authority) or nonregulated electric utility may, 
after public notice in the area served by the electric utility , apply for a 
waiver from the application of any of the requirements of Subpart C [A] 

(other than §292.302 [§292.103] thereof). 



(b) [(c)] Commission action. The Commission will grant such a waiver only if 

an applicant under paragraph (a) OR [(b)] of this section demonstrates that 
compliance with any of the requirements of Subpart (C) - ( - A-) -- OR — § 292.103, A S 
■T HE -CA S E MAY- BE , is not necessary to encourage cogeneration and small power 
production and is not otherwise required under Section 210 of PURPA. 
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SUBPART F [d] - EXEMPTION OF QUALIFYING SMALL POWER 
PRODUCTION FACILITIES AND COGENERATION 
FACILITIES FROM CERTAIN FEDERAL AND STATE LAWS AND REGULATIONS 


§292.601 [§292.401] Exemption to -FOR- qualifying facilities from the Federal 

Power Act. 

(a) Applicability. This section applies to: 

(1) qualifying cogeneration facilities; and 

(2) qualifying small power production facilitis which have a power 
production capacity which does not exceed 30 megawatts. 

(b) General rule. Any qualifying facility described in paragraph (a) shall 
be exempt from all sections of the Federal Power Act> except; 

(1) sections 1-30; 

(2) sections 202(c), 210, 211, and 212; 

(3) section 305(c); and 

(4) any necessary enforcement provision of Part III with regard to the 
sections listed in paragraphs (b) (l), (2) and (3) of this section , 

§292.602 [§292,402] Exemption to -FOR- qualifying facilities from the Public 

Utility Holding Company Act and certain State law and regulation, 

(a) Applicability. This section applies to any qualifying facility described 

in §292. 601(a) [§292 .401(a)] , and to any qualifying small power production 

facility with a power production capacity over 30 megawatts if such facility 
produces electric energy solely by the use of biomass as a primary energy 
source, 

(b) Exemption from the Public Utility Holding Company Act of 1935. A AN¥ 
qualifying facility described in paragraph (a) shall not be considered to be 
an "electric utility company" as defined in section 2(a)(3) [79(b)(3)] of the 
Public Utility Holding Company Act of 1935, 15 U.S.C. 79b (a) (3) . 

(c) Exemption from certain State law and regulation. 


(1) Any qualifying facility shall be exempted (except as provided in 
subparagraph (c)(2) of this section from State laws or regulations respecting: 
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(ii) the financial, and organizational regulation of electric 

utilities. 

(2) A qualifying facility nay not be exempted from State law and 
regulation implementing aubpart C. 

(3) [(2)] Upon request of a State regulatory authority or nonregulated 
electric utility , the Commission may consider a*AN¥ limitation on the 
exemptions specified in OP - T H E - A PP falftATtON - O P subparagraph (1). 

(A) [(3)) Upon request of any person, the Commission may determine 
whether a qualifying facility is exempt from a particular State law or 
regulation. 
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j I. Monday, November 19, 1979, Seattle, Washington 

1) Ed Kennell; Clean Energy Products 

Clean Energy Products expressed the concern that a failure to include 
producers under ten kilowatts will inhibit large scale development of small 
Wind Energy Conversion Systems, which they view as currently being the most 
advanced solar electric option. 

They also wanted more definition of "standard rates" as they apply to 
qualifying facilities. They preferred that standard rates be realized through 
the use of net energy billing as it would benefit both the qualifying facility 
and the utility by eliminating rate negotiation and accounting procedures . 

2) William J , Nicholson; American Paper Institute (API) 

The API requested that utility cost data be repotted and updated annually 
rather than biannually. They felt that it would benefit the qualifying 
facilities and not burden the utilities, as the utilities already have much of 
the information on hand. 

I ! 

i i 

In relation to the requirements of simultaneous purchase and sale in jj 

section 292.107 of the proposed rule they requested that the qualifying time fj 

limit on the start of construction be lifted. It was their opinion that this 
requirement would be unfair to many existing cogenerators that are now 
operating at less than their peak capacity due to the cost. The API also 
wanted qualifying facilities to be given formal participation in any waiver 
proceeding, to insure that their views were taken into consideration. j 

(3) Susan Milars Citizens for Solar Washington 

Three basic points were made by Citizens for Solar Washington; a) to 
prevent delays th-‘,v want the Commission to monitor the reporting of data by 
the utilities; b) they requested that net energy billing be used; and, c) they 
request that some form of financing be provided for the interconnection costs 
charged t a qualifying facility. 
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4) Dob Bannon: Energy Communications Organization 

Thin group expressed disagreement with the ten kilowatt size limitation on 
the grounda that it would all but eliminate small residential system!, 

5) Bernie Burbaum; National Center Cor Appropriate Technology (NCAT) 

The NCAT expreaaed strong support Cor tariCCa on the grounda that not 

having them would cause delays and frustration Cor small qualiCying Cacilities 
and could result in great administrative hassles Cor them. On the same 
grounds they supported the use of net energy billing, even though it might not 
account Cor the total avoided costs. 

An interesting reason was given Cor eliminating the ten kilowatt 
limitation on qualification: to let the poor buy them as a source of 

neighborhood pride. 

Xn order to protect both the qualiCying Cacility and the utility, they 
requested that the rebuttable presumption, that rates reflecting avoided costs 
arc acceptable, which appears in section 292.105 (a) of the proposed rule be 
eliminated. 

Strong concern was expressed about the social impacts of the rule, like 
the possibility of rates going up because cogeneration and small power 
production may cause the utility to reduce its generation, as with water rates 
during the recent droughts in the West where people conserved water. 

They also would like to have large generating utilities be required to 
supply data for small non-generating utilities to lessen the extent of the 
burden on the smaller utility. 

NCAT also expressed the desire to have amortization of interconnection 
costs required in order to prevent the imposition of hugh front-end costs. 

6) Donald Day: Oregon Department of Energy (ODOE) 

The ODOE wanted the minimum size lowered to at least one kilowatt. They 
could see some reason for having a lowered limit, but it should not be higher 
than one kilowatt as this would allow individuals to patticipate in solving 
the energy problem. 

They wanted a modification of the method for determining, the size of a 
facility, especially the one mile rule, as it invites disputes. They 
suggested that capacity be changed to the total capacity of all generators, 
under one ownership, that are connected to the utility system through a single 
set of wires. This specifically related to wind farms. 
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In relation to the reporting of avoided costs data ODOE suggested the 
inclusion of additional data, specifically the statistics and the methodology 
used by the utility in ariving at its estimates. The definition of "avoided 
costs" was considered inappropriate. The suggestion was made that the 
definition be changed to: "equal the average incremental costs of the most 
costly energy supplied by the utility from sources whose effective capacity is 
to the aggregate amount of energy and capacity received from all 
qualified facilities on-line." 

The Department also objected to the use of the rebuttable presumption that 
rates that "reflect" avoided costs satisfy the legal requirements. They 
wanted it eliminated and replaced with a requirement that rates be equal to 
but not less than avoided costs. 

As to allowing the utility to not purchase power at certain times, the 
Department wanted that ability limited by requiring the utility to first try 
and sell the power to another utility* In effect then, they were asking that 
the utility first try to wheel the power. 

Net energy billing was suggested as a proper method of implementing 
tariffs for systems of one to ten kilowatts. 

7) Scott Bailey: Western Washington Solar Energy Association 

Three basic points were made: 1) that the ten kilowatt minimum size be 

lowered; 2) that the rebuttable presumption concerning rates that reflect 
avoided costs be changed to having rates not exceed or be less than avoided 
costs; and 3) to finance interconnection costs they suggested that tax credits 
or low interest loans be made available. 


II. Wednesday, November 28, 1979, New York, New York 

1) Thomas Casten: Cogeneration Society of New York, Inc. and Cummins 

Cogeneration Company. 

Mr. Casten suggested that an incentive be provided to utilities that, are 
cooperative, in the form of an increased rate of return, and that the reverse 
be done as well. 

As an alternative, it was suggested that standby rates match buy back 
rates minus the profit margin. 


2) Bertram Schwartz: Consolidated Edison Company of Hew York (Con Ed) 

Con Ed believes that the incentives provided tor in PURPA and the rules 

are unnecessary, as sufficient incentives already exist, at least for 
cogeneration, primarily in the fores of tax incentives. 

Con Ed would support giving qualifying status to existing oil and gas 
fired cogenerators but objects to encouraging the proliferation of those 
systems * Such systems may, now, be more efficient than the utilities, but 
they are tied to imported fuel and would continue to be tied to it for twenty 
or thirty years. On the other hand, utilities are going to burn American 
coal, a process which could be delayed by the additional capacity produced by 
oil and gas fired cogenerators. 

The requirement that utilities provide inerruptible power even where it is 
not provided to other customers was also objected to, as being too rigid and 
possibly against Congressional intent, in that it may be discriminatory 
against other customers. Also, in situations where sufficient capacity exists 
interruptible power would have no beneficial effort, and a lower rate would 
amount to subsidization. 

3) Nancy Alexander: Energy Unlimited, Inc. 

The basic comment here was that the rebutable presumption allowing rates 
that only reflected avoided costs be eliminated in favor of a requirement that 
rates not exceed or be less than avoided costs. 

It was also suggested the section 292.105(d)(2) be expanded. Apparently, 
this referred to the concept of aggregate capacity value. 

A) Ted Finch: Bronx Frontier Development Corporation 

This group likes the idea of using tariffs, but would like to see net 
energy billing used with it. They also wanted the ten kilowatt minimum size 
eliminated. 

They would like to see some clarification of who, as between the 
qualifying facility and the utility, is liable for what. They want the 
utility, in the application process to pass on the application and then for 
the qualifying facility to be liable only for negligence or lack of 
maintenance. 


D-6 


5) Pentti Aalto: Consultant — representing hirarelf 

Mr. Aalto felt that anything that delivers power to the utility should get 
some capacity credit. He also felt that capacity credits should not be 
predicated only on contractual availability. 

He also suggested that the simultaneous buying and selling of power should 
be at equal rates, and that tariffs should be increased in size "to cover all 
but the largest qualifying facilities." 

He felt that utilities should not be allowed to decline to purchase power, 
but rather, that they should be required to wheel it. 

6) Maura O'Neil: Consumer Action Now (CAN) 

CAN would like to see the ten kilowatt minimum size limit eliminated. 

Also, for systems of under ten kilowatts, they would like to see a raethodlogy 
provided for establishing tariffs. They would prefer the use of net energy 
billing. 

CAN wants clarity in the rules as to when and under what conditions a 
utility can refuse to purchase power. They fear that the utilities may 
attempt to use the section as an escape clause, and they want that possibility 
forestalled, 

CAN also wants the rebuttable presumption allowing rates to "reflect" 
avoided costs changed to require that rates neither exceed or be less than 
avoided costs. 

As to interconnection costs, they would like the Commission to provide for 
amortization. 

7) Richard Napoli: Polytechnic Institute of New York 

The Institute suggested that the ten kilowatt minimum size limit be 
eliminated. Most of their testimony dealt with promoting a new Fiat 
cogeneration engine and taking shots at Con Ed. 

8) Glenn Stice: Sierra Club (speaking for himself) 

The basic concern was the continued dependence on foreign oil caused by 
encouraging oil and gas fired cogeneration, even though presently more 
efficient, which will cause delay in utility conversion to coal and other 
improvements . 

He likes the idea oi a minimum size in order to advance the policing of 
individual units. 
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9) Elliot Taubman: N.Y. Stats Attorney General's Office 

Apparently, the attorney general's office would like to see environmental 
costs considered in setting rates, and also felt that the definition of "cost 
of service" in section 115(a) of PURPA should be used in the rule. 


III. Friday, November 30, 1979, Lakewood, Colorado 

1) Harrison C&ll, Jr: Los Angeles Department of Water and Power: 

Los Angeles does not disagree with the avoided costs concept for 

determining rates for purchase from Qualifying Facilities (QF). Nor are they 
opposed to the conceptual basis being system lambda or incremental costs. 
However, they question the utility of the measure unless the qualifying 
facility is very large. Administration of the pricing system would be very 
complicated and expensive partly because prices would vary from hour to hour. 

Lob Angeles would like to be able to estimate their incremental cost. "We 
hope that the rules finally adopted by the Commission will allow for rates 
to be established on the basis of incremental cost, but not necessarily 
incremental costs per se." 

Their reason for this is that they wish to use average cost as 
approximating incremental costs. They also believe that cogenerators will 
receive a windfall as oil prices increase. 

2) ' Peggy Wrenn: Director, Solar and Renewable Energy Program, Colorado 

Office of Energy Conservation. 

The Colorado Energy Office agrees with the avoided cost concept. However, 
because there is no method proposed for determining it, they fear the vavious 
Public Utility Commissions (PUC) will be unable to check utility 
determinations, and that utilities will not acknowledge any avoided costs. 

The Colorado Energy Office proposes that: (1) no minimum size limit be 

set; (2) net energy billing be considered; (3) wholesale rates might be used 
as the buy back rate, dependent on real costs; (4) a minimum price level be 
set, 

3) Harry Winters: University of California 

The University of California (U.C.) objects to the implication in section 
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292.107 o£ the proposed rule that obligations under the rules would not attach 
if construction of the facility commenced prior to Issuance of the rules. 

They also feel that local utilities are monopsonists and that regulation 
of the purchase price will provide assurance of a market. In addition, the 
ability to require a utility to wheel power could provide a competitive 
alternative, and would minimise repetitive regulatory activity. 

The University wants the Commission to disclaim any intent to preclude 
required transmission. Also, they want the rules to apply, at least, to the 
gray area of plants on which construction was begun prior to the issuance of 
the rules, but which are not yet in operation. 

4) John Morrisey: Pacific Gas and Electric 

Pacific Gas and Electric (PG&E) is, in general, very pleased with the 
proposed rules. They are already trying to encourage cogeneration, by 
offering to buy power at marginal cost. They approve of the proposals 
concerning self-certification and notice. 

PG&E would like to see greater clarity in cost data and the definition of 
avoided costs, essentially leaving it up to the state authority to certify or 
approve the costs reported by the utility. 

They would like to see factors other than cost included in the 

* 

determination of when the utility is not required to purchase power. They are 
especially concerned about the situation where the utility is on minimum load 
and cannot back-off in order to purchase power, even if cheaper. 

PG&E would also like for the utility to have the right to review the 
proposed plan of construction of a qualifying facility. 

Concerning simultaneous buying and selling, PG&E fee, Is that where it is 
used that the qualifying facility does not have a protected load, and wants 
this recognized. Where a protected load is desired the utility should only be 
required to purchase surplus power. 

5) Donald Handy: Pan Aero Corp., Golden, Colorado 

Pan Aero thinks the rules contain "serious deficiencies." They believe 
that having state regulations implementing the FERC regulations is contrary to 
the congressional intent behind PURPA to eliminate the regulatory burden. 

They want the rules to be definitive with mandatory state implementation and 
rapid enforcement, combined with a shorter lead time for state implementation 
or adoption. 
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They also dislike the reference to wind systems not being able to displace 
capacity. When dealing with clusters of wind systems Pan Aero believes they 
can replace significant capacity. 

They also want rates for purchase to equal not approximate avoided costs. 

They want the legally enforceable obligation requirement to only require 
that the qualifying facility offer to enter into such an agreement, not that 
the agreement itself be entered into. The fear is that a utility, by refusing 
to enter into such an obligation, would prevent the qualifying facility from 
obtaining that part of a payment. They want, the price set by law and the 
right to it to be conditioned only on the good faith of the qualifying 
facility. 

They also want the aggregate affect, at least of a number of wind systems, 
to be taken together to count for firm power. 

Pan Aero would like to see the factors affecting rates for purchases under 
proposed section 292.105(e) dropped on the basis that the qualifying facility 
should always be able to get something for its power. 

5) Girtz Krumins: Colorado-llte Electric Association 

Basically they are concerned over the purchase requirement when it is 
applied to very small utility systems. They are equally concerned over the 
provisions for simultaneous purchase and sale, due to the unusual cost picture 
of these small utilities (low fuel-high fixed costs). 

They want the qualifying facility to have to satisfy its own needs before 
. being allowed to sell to the utility. 

6) Jim Welch: Solar Consultant 

He agrees that this is not a major federal action significantly affecting 
the environment. 

He is primarily concerned with, and would like to see eliminated, the ten 
kilowatt minimum size limitation. 

7) Roger Kahn; Colorado Coalition for Full Employment 

They wish to lower or eliminate the ten kilowatt limitation. Apparently, 
they want net energy billing; two way haters. 

There is some expressed concern over safety requirements. They feel that 
safety problems for renewables are no where near as bad as presently exist in 
the energy industry: from mining to generation. 
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They also want to see an extended period of payback for interconnection 
coats. 

8) Paul Smolen: Texas Public Utility Commission 

Basically the Texas PUC is concerned about the amount of time they will 
have to spend to implement the rules. They are concerned that they will be 
rushed and not be able to do an adequate job in the time they will have. 

9) Kenneth Stretch: Hawaii Electric Company 

They are concerned about the provisions for rates for purchase in light of 
their unique position. 

They consider the rules to be detrimental to the utility and the other 
rate payers. This is because all the benefits are going to the qualifying 
facility and none to the utility and consequently the rate payers. They are 
especially concerned that the rules will provide a windfall to long term 
former suppliers* They are also afraid that a fuel escalation clause will be 
required. 

They want the price required to be paid to rise only to the point of a 
reasonable return to the QF. 

They also want cost data to remain secret in order to insure arms length 
negotiation. 

10) Tyrone Cashman: American Wind Energy Association (AWEA) 

They think the purpose of PURPA is to "unleash the ingenuity of the 
‘American entrepeneur." They want the rules to go as far as possible in 
encouraging renewables and would like to see high incentives, 

AWEA feels that the utilities can and should give actual costs rather than 
estimated costs for power produced now, They want future capacity costs to be 
determined by a third party to prevent utilities from taking advantage of 
inherent difficulties in accurate forecasting. They want all costs to be 
taken into consideration, including decommissioning and waste disposal. 

They dislike the term "reflect" in the rebuttable presumption that the 
purpose is fulfilled by a purchase rate that "reflects" avoided costs. They 
want the full avoided costs to be required. They see it as both the statutory 
minimum and maximum. 


They like the ten kilowatt minimum size requirement, aa wind syatema are 
reaource efficient even at small sizes. They dislike the provision for 
tariffs for systems under ten kilowatts, and net energy billing. 

They do not object to the one mile rule linking systems together, but they 
do want to be able to link systems together that are more than one mile apart. 

Mr. Ain had a comment after this testimony to the effect that even where a 
solar system is producing during the wet season and displaces hydro, there is 
still some avoided cost in that it permits the retention of more water to use 
later when oil would otherwise be burned. 

11) Douglas Jardin:" Kaman Sciences Corporation 

12) Patrick Binnss Colorado Solar Energy Association (CSEA) 

CSEA is very concerned with the independent contracting provisions. The 
fear is that utilities will be able to force disadvantageous contacts on a 
qualifying facility by drawing out the negotiating time. (Mr. Ain explained 
that that provision could be bypassed by a qualifying facility that wanted to 
go straight by the statute and rules.) 

They are also concerned that no methodology is provided for determining 
avoided costs. They want financial assistance to be given to the understaffed 
P.U.C.s so that they can review utility determinations and not just become 
rubberstamps for the utilities. 

CSEA would like to see a minimum price provided, as well as a maximum, 

CSEA wants the utilities to have to monitor selected qualifying facility 
in the service area as well as the districts solar resources in order to more 
accurately estimate rates. This should be part of the cost of service for all 
customers . 

They are also ccncsrtied about the lack of criteria in the section allowing 
utilities not to purchase power at certain times. 

CSEA wants the cost of interconnection to be amortized. 

13) Elizabeth Coppinger : Anaerobic Energy Systems, Inc. 

Several concerns were voiced: (1) that some sections may jeopardize 

biomass production; (2) the effect on Rural Electric Associations not buying 
power but only transmitting it, as well as the reporting of transmission 
costs; and (3) the lack of a minimum purchase rate. 


IV* Tuesday - Wednesday, December 4-5, 1979, Washington, D.C. 

1) Terry Ferrar: Edison Electric Institute (EEI) 

EEI is concerned with equity to all the customers of a utility. While 
they recognise the importance of incentives to cogeneration they feel it is 
improper to, aB the rule does, give all the incentive to the cogenerator and 
none to the utility. They feel that some of the benefit should go to the 
utility, where it would devolve to the other customers. 

They want the determination of avoided costs, if retained, to be looser. 
They don't feel that avoided costs should be presumed to be the appropriate 
rate. In their view it is not supported by legislative history. Also, rather 
than look to the individual utilities avoided costs, they want to look to the 
entire power pool. 

Instead of the utility being allowed to refuse ti purchase power from 
qualifying facilities they think the utility should be able to charge the 
qualifying facility for taking and disposing of the power. 

EEI wants some clarification of the ability to enter into long term 
contracts, which they see as good, business-like, arms length transactions. 
Now, when these contracts come up for renegotiation, the benefit spread 
implicit in them is changed by the rules. 

2) Herbert Blinder: American Public Power Association 

The Association fears that safety problems will become exacerbated with 
.large numbers of qualifying facilities operating in parallel. At the same 
time they are unsure that reasonable standards can be established and enforced 
for mutual protection during periods of special hazard. Also, costs of 
protection systems may be prohibitive for small qualifying facilities. They 
are also concerned over the difficulty and cost of maintaining administrative 
control over large numbers of qualifying facilities. 

They also expressed uncertainty over the ability to reasonably apply the 
avoided costs approach to systems of up to eighty megawatts. 

The Association asserts that firm capacity can only be provided when the 
qualifying facility maintains the same quality control and maintenance as the 
Utility does. They also note that there may be a problem in defining capacity 
in small utility systems. If enough qualifying facilities come on to the 
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system it could eliminate any need for future additions of capacity, and thus 
eliminate a capacity credit for new qualifying facilities, This could also 
upset the expected revenue stability of the utility. 

As to tariffs, the Association would like to see the maximum size raised 
to 100 kilowatts. Also, they like the idea of net energy billing for small 
systems. 

Where utilities purchase all their power under all requirements contracts, 
it is feared that there could be a serious effect on both existing and future 
contracts. Zn these situations, there are additional problems concerning the 
availability of avoided cost data, and the ability of very small systems to 
establish meaningful avoided costs data. 

The benefits arising from interconnection should be shared where that 
would be appropriate, although it may not be during the early life of the 
system. 

The Association fears that utilities may be charged with discrimination if 
they have to pay more to new facilities than they are now paying to existing 
facilities which do not benefit from the rule. They want it clarified that 
municipal systems can give benefits to existing facilities* 

They object to the idea that a qualifying facility may sell power at more 
than they are purchasing it for, i.e., paid avoided costs at peak but 
purchasing utility generated power at average cost. 

3) Patrick Forrester: Massachusetts Assistant Director for Resource 

Development 

They want as much flexibility as is possible to be left to the states in 
implementing and carrying out the regulation. They would also like to have 
qualifying facilities treated as a separate class of customers. 

4) Joe T. Moore: SWEL, Inc. 

Mr. Moore requested that cost data be reported by category: A) price of 

fuel; B) cost of system; C) salaries; D) line losses; E) return on investment; 
and F) stock dividends. 

5) Bruce Anderson: Solar lobby 

The request was made that utility cost data be published prior to a 
qualifying facility having to request it, including the data used by the 
utility to make investment decisions. 
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Wherever possible they went economic simplicity in the rules* 

They also want marginal cost to be the basis of the purchase price for 
power bought from qualifying facilities. 

They wanted the ten kilowatt minimum size eliminated. 

6) Ray Billups, Jr.; Southern Company Services, Inc. (SCSI) 

SCSI expressed support for the avoided costs concept, but wanted it 
stressed that the data is only an estimate. They feel that paying full 
avoided costs takes away any incentive for the utility, tv they would like to 
see some sharing of the benefit. Also, SCSI feels that the avoided costs 
should, but does not, take into account the cost of dealing with the 
qualifying facility. 

They object to the wording of the wheeling provision. They think it 
should be put into a separate section, and that it should be permissive, 
because requiring it is beyond the scope of section 210. Also, they feel that 
there is no requirement in PURPA that a util V ;• purchase power from a 
qualifying facility outside its vice area. 

SCSI doesn't think that a utility should be required to purchase power 
when it is operating at minimum base load, even if it would still be cheaper 
to purchase it from the qualifying facility. 

They want the provision authorizing the simultaneous purchase and sale of 
electricity to eliminate the possibility of a net payment to the qualifying 
facility. 

. Finally, they want existing facilities excluded from the coverage of the 
rule. 

7) Blair Ross: American Electric Power Service Corporation (AEPSC) 

AEPSC wants the payment for deferment of future capacity to wait until 

that future capacity is needed. 

They want the basis for rates to be average cost minus administrative 
costs and costs for light loading problems. This is because they feel that 
using marginal cost is unfair to, and will raise the costs to, other customers. 

AEPSC wants to be able to place an extra charge on the qualifying facility 
for administration, extra metering, protective equipment, etc. 

They feel that capacity credits should be at average costs, not future 
incremental costs. 
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AEPSC wants to pay actual cogeneration capacity costs if equal to or less 
than the average costs to the system. 

8) harry Smukler i Energy Law Institute (personal views) 

Mr, Smukler would like to see some clarification of the contracting 
provisions. He wants it to apply only to contracts executed after the 
effective date of the regulations, The validity of preexisting contracts 
should be determined by state law. He would like to see more discussion 
concerning the methodology for wheeling rates. 

He wants the rebuttable presumption language clarified to prevent the 
utilities from interpreting it as shifting the burden away from the utilities 
to justify their rate positions, 

Mr. Smukler suggested that the provision allowing the utility to decline 
to purchase should be eliminated. 

He would like to see more guidance given to the state regulatory 
authorities on how to determine avoided cost. Also, he wants clarification 
about what state laws and regulations qualifying facilities are exempted from, 

9) Martin Ringo: Energy Law Institute 

He wants general clarification of the methodology and terminology 
associated with the determination of avoided costs. 

10) William Prices Central Power and Light Companies 

They want the definition of "system emergency" to delete the term 
‘’significant number of customers" as giving rise to controversy over its 
interpretation and possibly being in conflict with established procedures, 

It should be clarified that a utility is not liable if avoided costB 
calculated for a specific site differ from the estimates. 

The obligation to interconnect should be specifically linked to system 
safety and reliability. 

An additional factor needs to be incorporated into the "factors affecting 
rates for purchases," that is, the electrical characteristics of the purchased 
power. 

They want the state regulatory authority to be able to consider adjustment 
clauses that will insure that a utility does not, at least, break even. 
However, they would prefer that the utility and consequently the other 
customers gain some of the benefit. 
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They want the language of the auction dealing with rate* for sales to be 
loss favorable to qualifying facilities* 

As to interconnection costs, they want the inclusion of a number of other 
factors, to include all expenses of contract negotiation, rate litigation, and 
economic or engineering evaluations relating to the interconnection* 

They want the discontinuance of purchases and sales during system 
emergencies to be pursuant to the utility's load relief program rather than 
based on nondiscrimination. 

U) Alan S. Miller} Natural Resources Defense Council (NRDC) 

NRDC feels that "rates tor purchases" requires more definition, 

It is almost misleading to stress quantitative precision in estimates of 
the impact of avoided costs on solar and wind systems. It implies that more 
is known than is actually the case, 

NRDC wants reliability standards to insure that a qualifying facility is 
not held to a greater standard of reliability than is actually maintained by 
other facilities in the utility's system. 

They also want full avoided costs to include such factors as 
administrative costs. This is based on the intent of the statute, They also 
feel that the language discussing avoided costs is ambiguous, and should be 
clarified. 

They approve of the use of tariffs for systems larger than ten kilowatts. 
Additionally, they feel that a tariff might be more beneficial than an offer 
of full avoided costs which have yet to be determined. 

12) William Hayes: Granite State Electric Company 

They would like to see the benefit shared between the qualifying facility 
am' the utility and its customers. 

There is a possibility that the marginal savings of oil and gas by 
cogeneration will prevent the building of non-oil or gas fired generation, 
because the capacity they provide would no longer be needed. 

Where a subsidiary is purchasing retail from an affiliated wholesale 
supplier the purchaser should be able to use the suppliers costs. 

13) Benjamin Wolff: American Wind Energy Association 

The Association disagrees with the assertion that wind systems do not have 
any capacity value. 
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They want demand chargeB specifically disallowed to prevent a utility from 
imposing them on a small system. 

They would prefer to have net energy billing for small systems. Where it 
turns a net sale for the qualifying facility then the price should be 
determined by the rules. 

They want more accurate guidelines for state implementation of the rules. 

14) John Plunkett: Institute for Local Self Reliance 

The Institute supports the use of tariffs and net energy billing, This is 
based on the fact that small qualifying facilities are likely to be renewable 
resource systems, primarily on residences. This, especially in light of the 
lack of methodology for rate setting, will avoid sub-standard treatment of 
small systems a*“.d keep them out of the long evidentiary process. Also, such 
systems will minimize line losses. 

Because interconnection fees will compound an already high front-end cost 
for renewable resource systems, they would like to see the utilities amortize 
the costs at their imbedded capitalization rate. 

They want the rebuttable presumption allowing rates for purchase to 
reflect the avoided costs to be changed to make the rates equal avoided costs. 

15) John Schaefgen: Carolina Power and Light Company 

They raise the question of the status of contracts executed under the 
rules. Do they have to be filed with the Commission as contracts affecting 
rates for sales to wholesale customers? The problem arises where the utility 
is regulated but the other party is not. 


APPENDIX E 

PROPOSED REGULATIONS FOR QUALIFICATION 


The following pages comprise the preamble to the "Proposed Regulations 
Providing for Qualification of Small Power Production and Cogeneration 
Facilities" under section 210 of the Public Utility Regulatory Policies Act of 
1978 (Docket No. RM 79-54, 44 Fed. Reg. 38872 (duly 3, 1979)). 
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1 19 CFR Part 2*2} 

I Dock* I No. RII7*-641 

Proposed Regulation* Providing for 
Qualification of Small Tower 
Production and Cogeneration FicWtee 
Under Section 201 of IN PubWc Utilty 
flegufatory Poftciee Act of 1970 

Issued June 27, 1979. 
agency: Federal Energy Regulatory 
Commission. 

actio n; Notice of Proposed Rulem aking. 

summary; Those regulations establish 
rules under which small power 
production and cogeneration facilities 
may b* certified as qualifying facilities 
unijer Section 201 of the Public Utility 
Regulatory Policies Act of 1076, 

OATEt: Comments by August 1. 1970, 
address; All comments to; Secretary, ' 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE„ 
Washington. O.C. 20426 (Reference 
Docket No. RM:P>54), 

FOR FURTHER INFORMATION CONTACT. 

* Adam Wenner, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, *25 North Capitol Street NE,, 
Washington, D C, 20426 (202) 276-0423, 
Bernard Chew. Office of Electric Power 
Regulation, Federal Energy Regulatory 
Commission, 825 North Capitol Street NE„ 
Washington, D.C. 20426 (202) 276-4770. 

Issued ]une 27, 1970, 

Section 201 of the Public Utilities 
Regulatory Policies Act of 1978 (PURPA) 
mandates that the Commission 
prescribe rules under which small power 
production facilities and cogeneration 
facilities can obtain “qualifying" status, 
Section 201 of PURPA 1 defines a 
"small power production facility" as a 
facility which; 

(1) produces electric energy safely by 
the use, as a primary energy source of 


•Section J(17Jf A) af the Federal Fewer Act, 


biomass, waste, renewable resources, or 
any combination thereof; and 

(2) has a power product m capacity 
which, together with any t ter facilities 
located at the same site (r determined 
by the Commission) is not greeter than 
BO megawatts, 

A cogeneration facility la defined as a 
facility which produces electric energy 
and steam or farms of uaefu) energy 
(such at heat) which are used for 
industrial, commercial, heating or 
cooling purposes,* 

A cogeneration or email power 
production facility may be deemed 
♦'qualified’* if it is owned by a person not 
primarily engaged in the generation nr 
sale of electric power (other than 
electric power solely from cogeneration 
or small power production facilities), 
and if it meets such requirements as the 
Commission mny prescribe, such as fuel 
use, fuel efficiency, reliability and 
minimum size, 

In this notice of proposed rulemaking 
the Commission sets forth proposed 
requirements for qualifying cogeneration 
and small power production facilities 
and procedures by which such facilities 
may obtain qualification. Subsequent 
rulemukmg proceedings will implement 
the provisions of Section 210 of PURPA 

A qualifying facility may be exempted 
from the Federal Power Act, the Public 
Utility Molding Company Act, and from 
State laws and regulations. Section 
210(a) of PURPA ruq uircs that the 
Commission prescribe such rules *2 it 
finds necessary to encourage 
cogeneration and smull power 
production, including rules requiring 
electric utilities 3 to offer to sell electric 
energy lo and purchase clectric-energy 
from qualifying small power production 
and cogeneration facilities. 

Under Section 210(b), the 
Commission’s rules must insure that in 
requiring any electric utility to purchase 
electric energy from qualifying facilities, 
the rates for such a purchase must be 
"just and reasonable to the electric 
consumer of the electric utility", "in the 
public interest,” nomdlscriminating 
against qualifying facilities, and shall 
not exceed the incremental cost to the 
electric utility of alternative sources. 
Finally, under Section 206(c)(8) of the 
Natural Gas Policy Act of 1976 (NGPA), 
the Commission may exempt qualifying 
cogeneration facilities from the 


•Sccjlon 3(iS){A) of ihe Federal Pimcr Ad. 

* Section 3(22) of the amended Federal Power Act 
dcfinci w tWc(rk *uhcy" ai “iny pervon or SUle 
agency which actla aketne enargy; such Wrm 
include the Tenneiiee Valley Authority, but does 
not include any Federal power marketing agency * 
Hie definition include! Ntraalate nUJitlM which are 
no! "public if llnte*" wKler Section amlb) of the 
Federal Power Act, 


IncrtNNmtal pricing provtfioR of the 
NGPA, 

Purport of the Proposed Requirements 
and Procedures 

Tbe Commission believes that the 
Intent of | 201 and ft 210 of PURPA Is to 
Encourage the development or better 
utilization of energy resource* through 
cogeneration and small power 
production, These provisions of PURPA 
attempt, among othr purposes, to aaaure 
entreprenurial opportunities to sell 
electricity to electric utilities, when such 
electricity is generated through use of 
renewable energy sources or better use 
of industrial process heat. They reflect a 
belief that Improved energy resource 
utilization may be accomplished with 
projects based on unconventional 
technologies or using small unit sizes 
which might not be developed by 
electric utilities, The provisions arc not 
intended, however, to require the rate 
payers of a utility to subsidize 
cogcncrntors or small power producers 

11 Is the commission's view that on 
ojeclive of Ihe qualifying requirements is 
to limit the benefits of the qualifying 
designation to facilities which represent 
serious and significant efforts to 
improve energy resource ullliftitiim 
Moreover, qualifying facilities must be 
suitable for interconnected operation 
with eiectric utility systems and must 
make effective use of resources. 

Any specific requirements of our 
regulations will necessarily reflect the 
current state of the the art. and the 
commission recognizes the need to 
consider facilities of novel character us 
well us to provide for operation of 
experimental and developmental 
facilities. Consequent!}, the proposed 
regulations contain a provision for 
granting qualifying stylus to facilities 
which might not otherwise qualify, if the 
commission determines that grunting 
such status (s in the public interest. 

Scope of the Proposed Rule? 

In this rulemaking the Commission 
proposes lo deal only with the 
determination of qualifying stalus under 
Section 201 of PURPA, Subsequent 
rulemakings v; ill implement the PURPA 
provisions regarding terms and 
conditions for sale and purchase of 
electricity by qualifying facilities, 
including the rates for such transactions, 
and the provisions for exemption from 
some forms of electric utility regulation, 

Summary of the Proposed Regulations 
§292,201 Scope , 

The proposed new ft 292.201 of the 
Commission’s Regulations states that 
the section applies to the certification of 
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small power production and 
cogent ration facilities for qualifying 
status, 

§ 292,202 Application for certification 
of qualifying ttatus* 

Subparagraph (a) provides that any 
person seeking qualifying status must 
file an application pursuant to this 
section, The Commission believes that 
many potential problems between 
applicants for certification of qualifying 
status and affected electric utilities may 
be idimiiuded by the initiation of 
informal discussions between the 
applicant and the affected utility. In 
order to insure that nn applicant has 
considered the suitability of his facility 
for Interconnected operation, we 
propose (o require that the applicant 
initiate discussions with affected 
utilities, and submit n summary’ of these 
discussions with his application for 
certification This requirement appears 
In paragraph (b). 

Paragraph (c) sets forth the contents 
of an application for certification. The 
application must contain technical 
Information describing the facility, a 
summary of discussions between the 
applicant and nffirried cifrHffcdl rfitlties, 
and a description of the equity 
ftwwjhjpjN ihttferdfiy 

PflragMpb fiJ) mn Umh mpitmmm 
spmUtslly gpplirgblp in small powm* 
prmim imn fanlilm* TtotappihfmtMi 
mwirrnf ui mdmtfi 

mnanlifyinH lh« primary ffwigy sourc# 
mm of lli « mmrgy mmrras Which 
ipmiifvmg small pinvur produrffon 
fmililms parmiilml lo mm by sertirm 
an?]( Ajii) of ihftJfefbMl Power Act 
fmnmlly, oppllmnli are required to 
supply ilm Inration of Dm facility in 
mfjiiion to oDmr qualifying small power 
prmtartinn fafiililisi nwnsii by Dm 
OPPlMtU and ustrtg Dm s«m« rnierny 
rmmurpr Tltm nibpnrggrgph provides 
information mmdml in imptomanl Dm 
power production capacity requlrtmuml 
of mdion il(l7)[A)[jl) that qualifying 
small power production focllilip# 

I oca i ml at Dm taint *11# not exceed no 
mepwaitst 

Paragraph (a) ants forth additional 
rwiuiramania for application* for 
ooflermralion facilltimi, In addUfnti to the 
Information acquired under 1 292402(c), 
application* for cerllfiPfttUm a* 
qualifying copneratton facility* must 
contain information set forth describing 
Dm energy input and energy output of 
the fanlhly In both the heat engines and 
Dmrenml procusies, 

§292403 Natm 

This section requires an applicant for 
qualifying Hiatus to serve notice of the 


•plication upon any electric utility with 
which the applicant propose* to operate 
in coordination, ami to any state 
regulatory body with Jurisdiction over 
that entity. 

§292,204 Pmttofa 

This section provide? that any entity 
served with tuto mhr I 292,203, or 
any other InUmted 03 ly may file a 
protest to the 4pph. . in for 
certification, The piwUMl must be filed 
withm 30 days of the service of notice of 
application. Any person filing a protest 
is required to serve a ropy of the protest 
on the applicant. 

Subparagraph (b) provides that the 
applicant may file nn answer to the 
protest Such an answer must be filed 
withm 15 days of the filing of the protest 
and must be served on the party filing 
the protest. 

§ 292 205 Qttali tying requirvnwiUit fi >r 
mail pa war production fault non 

Section 292 205 pets forth qualification 
requirements for small power 
production facilities Paragraph (a) sets 
for the requirement that the primary 
energy Stmrc e for « qualifying small 
P mot production fijnlity mast )«■ 
iwnmM' mmewahh? tmwn#* m 

tamUimUm llmt af The siatiwnt 
fm the part of iJm jngnggrre whkh 
hm mimnm the Omferem e Report of 
PlfliPA Dmt the definition of 
itimdf power production /jictJtiy mimic* 
solar uteUro wind electric 

system*, which produce electric 

pmugy from writ or biomu**, electric 
ermrgy ilonp iy«fgmf. end 
hydroelectric facilities for existing dam*, 
It aim j&tatof that the term "wuite" 
include* wood and liquid or solid waste. 

For Dm purpoia of Dm regulations, the 
term * blmmms" means plant material* 
which are obtained from cultivation, or 
hummed from naturally occurring 
vegetation without significant depletion 
of Dm rosoureu. The term "waste” 
cover* municIpAh agricultural, and 
Industrial wastes and include* any 
byproduct materials of nny operation for 
which market value is less than disposal 
cost. Waste may be solid, liquid, or 
gaseous, Municipal sewage sludge 
would be a qualifying fuel under this 
definition. Manure and cornstalks are 
examples of qualifying agricultural 
wastes, Wood derived waste and debris 
from sawmill, lumbering, or pulp mill 
operations would qualify as bilogically 
derived Industrial wastes, 

A fuel (such as methane) which Is 
conventionally derived from fossil 
sources would be a permissible primary 
fuel if it Is obtained from biomass or 
waste hs defined above. 


The term "renewable resource" means 
any application of solar, wind, or 
geothermal energy. Biomass also may be 
a renewable resource, but fossil fuels 
art not, Electric energy storage facilities 
such as electro-chemical systems, 
flywheels, or pumped storage units 
qualify as long as they do not involve 
Inc primary use of fossil fuels as direct 
Input* to the storage cycle, Senate floor 
debate established that the definition 
also includes system* using geothermal 
resources to produce electricity (S17800, 
October 9, 1970). 

The Conference Report states that 
watar is to be included within the 
meaning of the term renewable 
resources "with respect to hydro-electric 
facilities at existing dams," Clause ( 1 ) of 
paragraph (a) implements this 
requirement by excluding water as a 
renewable resource if it is used at a 
fm ility which contains a dam or other 
structure for impounding water, 
construction of which was not complete 
as of the date of the application for 
qualification, or which requires 
additional construction or enlargement 
(other than repair or reconstruction) in 
order to betme opiralivi* Uniter Diese 
MmJanf* ^ hydriK kuiu luuaayum 
u d huemi* # qiwbfying^flail power 
production fruhiy unless the 
impoundment portioned Die facility is 
complete an of Die date of the filing for 
qualification 

The definition of "primary energy 
source 1 fur small power production 
fin ilitiei an set forth in section 3(*7](B) 
of the Federal Power Act, indicates Dint 
qualifying small power production 
facilities may make limited use of fossil 
fuels for ignition, startup, testing flame 
stabilisation and control purposes, ns 
well as for fuel substitution during 
outages of a normal fuel supply system. 

For ignition, startup and testing 
purposes, Dio Commission proposes in 
subparagraph (2), that the amount or 
fossil fuel planned to be burned for such 
purposes not exceed 50G barrels of oil 
(or its Biu equivalent in gas] per 
megawatt of ruled capacity per year. For 
flame stabilization and control purposes, 
the proposed maximum amount is the 
equivalent of 0,2 barrels of oil per 
megawatt-hour of generation except for 
facilities burning solid municipal waste, 
for which the limit is the equivalent of 
0,5 barrels of oil per megawatt-hour of 
fieneration. 

fviost facility outages are likely to 
involve essential power generation 
equipment, including the fuel * 
combustion unit, and substitution of « 
fossil fuel would not restore the fncility 
to proper operation. Based on utility 
experience with outages which do not 
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Involve the genorstor, turbine or fuel 
combustion unit, we propose therthe 
amount of fossil fuel used «s a aubstituta 
during outages of the normal fuel supply 
system not exceed the Btu equivalent of 
110 barrels of oil per megawatt of rated 
capacity per year. 

The proposed total amount of fossil 
which may be utilised for all purposes 
thus would not exceed the equivalent of 
610 barrels of oil per year per megawatt 
of ruled capacity, plus the equivalent of 
0,2 barrels of oil per hour (0,5 for solid 
municipal waste) per megawatt of rated 
capacity during operation of the facility. 
Subparagraph (3) requires the applicant 
to Submit an estimate of planned use of 
fossil fuel by the facility, supported by 
any design characteristics or 
specifications of the equipment used In 
the facility. 

Paragraph (b) implements the 
statutory requirement that the rated 
power production capacity of a small 
power production facility not exceed 80 
megawatts, jet order to implement this 
limitation, we propose to limit the 
maximum size standard to facilities that 
use the same energy re woktee and arc 
owned by the same per non. The 
Commission Nltaves that limiting the 
applicability of the 80 megawatt 
maximum size to facilities milling these 
stricter standards will encourage the 
development of small power production 
facilities ns Intended by the Congress, 
For purposes of this section, we propose 
to define "facilities located at the same 
site", except for hydroelectric facilities, 
as facilities located within one mile of 
the facility for which certification Is 
•ought. For hydroelectric facilities, we 
set forth the additional requirement that, 
to be considered to be located at the 
same site, the hydroelectric facilities 
must use water from the same 
Impoundment for power generation, We 
propose to add this additional limitation 
to hydroelectric facilities because use of 
the one mile rule alone might discourage 
Jhu development of facilities on a 
portion of a river with high energy 
potential which could not be effectively 
developed with one larger unit, 

Clause (iii) states that an applicant 
may seek to rebut the presumption that 
facilities located within one mile of the 
facility for which certification Is sought, 
using the same energy resource and 
owned by the same person should be 
considered to bq located at the same 
site, Determinations regarding the 
rebuttal of the presumption will be 
based upon the extent to which factors 
other than an attempt to circumvent the 
80 megawatt capacity limitation 
required smaller physically separated 
facilities and the extent to which 


rebutting the presumption Is consistent 
with conservation of energy 4nd optimal 
de velopment of resources, 

We considered but rejected as 
administratively infeasible a rule by 
which facilities located beyond the one 
mile limit solely for the purpose of 
circumventing the 80 mw limit would be 
excluded from qualification, We invite 
comment on how to implement the 
Congressional purpose of limiting the 
benefits of qualifying status and yet not 
discourage the development of 
resources, 

Subparagraph (2) sets forth provisions 
for the minimum size of qualifying small 
power production facilities. It is clear 
that the minimum fixed costs associated 
with a small power production facility 
will set some minimum size of a 
generating unit below which there is 
little possibility that the unit can be 
economic, end therefore resource* 
efficient These minimum fixed costs 
will vary between alternative forms of 
small power production facilities, both 
as a conseqm m e of technology 
advancemeiOh and because the cost of 
interconnecting each fitnlity to a power 
system varies with respect to metering 
switching, supervision, control and 
safely provisions 

Nevertheless, we have made an effort 
to identify a practical minmmm size, in 
order to reduce consideration of 
possibilities which are unlikely to prove 
viable. A 10-kilowatt unit is proposed as 
the minimum size for qualification, 
unless there is a showing that waiver is 
necessary to encourage conservation of 
energy and optimization of use of 
resources. 

We recognize that the Department of 
Energy is sponsoring the development of 
■ number of wind power units of less 
than jo kilowatts capacity. Testing and 
demonstration of these units will require 
Interconnection with utility systems* 

•nd. ln the event that qualifying status is 
needed, we may invoke the stundard as 
set forth above for such test operations. 
However, there seems to be no 
advantage in encouraging uneconomic 
operation of commercial systems or 
burdening utilities with analysis and 
planning for hypothetical systems which 
are unlikely to be constructed because 
they cannot recover the Investment 
costs, Hence, we propose a minimum 
size of 10-kilowatts with a provision for 
exemption, We request comment on the 
feasibility and advisability of a 10- 
kilowatt minimum size limitation. 

Paragraph (c) sets for efficiency 
standards for small power production 
facilities using limited access renewable 
resources, 


Where use of § primary energy 
resource will not significantly limit lie 
use by others* economics will generally 
dictate the optimum level of efficiency 
for a small power production facility, 
Therefore, no minimum standard of 
efficiency will be mandated for facilities 
deriving primary energy Input from 
biomass and renewable resources such 
as solar energy or the wind, which at 
this time are characterized by 
essentially unlimited access. 

For facilities deri ving primary input 
from energy sourcas characterized by 
limited supply or access, such municipal 
waste, geothermal wp|Is or existing 
dams, minimum efficiency standards 
may be desirable to assure reasonable 
energy recovery from a limited resource. 
(Access to the limited resource may 
confer a degree of monopoly power, so 
that economic forcer* may not 
necessarily assure efficient use of the 
resource ) 

For such limited energy resources 
other than hydroelectric facilities, we 
propose that ihe fin iliiy achieve a 
minimum level of 40 percent of the ideal 
Carnot effincm v achievable with 
practical working fluid tempera lures 
Efficiency is defined as the ratio of the 
output of the heat engine as useful 
mechanical energy to the energy input to 
the facility. 

Hydroelectric small power production 
facilities are a special case of a limited 
access energy resource The existing 
licensing criteria Include a 
determination of whether a proposed 
Installation will have an acceptable 
level of efficiency. For non*jurisdictionnl 
hydroelectric projects, we propose that 
a minimum hydraulic efficiency of GO 
percent be realized. 

Paragraph (d) Is designed to 
implement the requirement In the new 
sections 3(17)(C)(ii) and (18)(B)(ii) that a 
qualifying small power production 
facility or cogeneration facility be 
owned by u person not primarily 
engaged in the generation or sale of 
electric power (other than electric power 
solely from cogeneratlonnl facilities or 
small power production facilities), 
Regarding this provision, the 
Commission notes that the Conference 
Report spates that! 

|ej!eclrlc utilities may participate In an 
entity which owns such (qualifying small 
power production or cogeneration) facilities 
With other peracma, and such entity could 
qualify under their definitions, 

The teat of this case is whether Ihe entity 
which owns the facility is primarily engaged 
in the generation or sale of electric power 
other than in connection with ita ownership 
of the cogeneration facilities or small power 
production facilities. 
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Thus, either di really or threegh i 
iuN tdiary company, an electric utility 
could participate in tba ownership of a 
qualifying cogeneration or small power 
production facility, Wt note that under a 
literal interpretation of the Conference 
Committee’* statement* savsral utoclric 
utilities could form a subsidiary which 
owned small power production ar 
cogeneration facilities, Such a 
subsidiary would constitute an antity 
which it not primarily engage d in tha 
generation oy sale of electric power 
other than In connection with its 
ownership of cogeneration or smalt 
power production facilities. Under such 
an interpretation, the subject facilities 
would be eligible to receive qualifying 
status. We believe, however, that the 
thrust of Section 201 of PURPA is to 
limit the advantages of qualifying status 
to cogeneration and small power 
production facilities which are not 
owned exclusively by electric utilities or 
their subsidiaries. Under the proposed 
regulations, based on the proportion of 
ownership by electric utilities pubbe 
utility holding companies, or 
subsidiaries of either, the Commission 
will determine whether more than so 
percent of the entity which owns the 
cogeneration or small power production 
facility is comprised of these electric 
into, cats. If it is, then the facilities may 
not be granted qualifying status, 

1 292,200 Qualifying requirements for 
cogeneration facilities, 

Section 202,200 sets forth the 
requirements for qualifying cogeneration 
facilities. Paragraph (a) provides that the 
cogeneration facility must produce 
electric energy and other forms of useful 
energy (such as heat or steam) which 
are used for Industrial, commercial 
heating or cooling purposes. These 
Standards are set forth in subsection 
3(10)(A) of the Federal Power Act, as 
amended by PURPA, This definition 
refills the focus of PURPA on sales of 
electricity by industrial or commercial 
generating facilities, The key concept is 
that electricity production as a co- 
product of process heat or non-electric 
energy forms may be more resources- 
efficient than separate production of 
electricity and other energy forms and, 
when so, should not be inhibited by 
artificial barriers. Resource efficiency *. 
translates generally to economic 
efficiency* Hence, a major objective of 
the Commission’s rules is to help assure 
that projects are economic, and 
Specifically to assist potential 
cogenerators in their evaluations of 
project economic feasibility. 

Paragraph (b) sets forth the same 
limitations on utility ownership as apply 


to small power production facilities (see 
pp, itWi, supro), 

Paragraph (c) seta forth definitions for 
terms used to provide efficiency 
standards for qualifying cogeneration 
facilities. The Commiseion’s concern 
with the fuel efficiency of e Qualifying 
cogeneration facility ta that the benefit! 
obtained by such a designation be 
matched by significant improvement in 
resource utilization, Addition of a heat 
recovery unit to o diesel engine exhaust, 
or of a steam turbine generator unit to a 
process heat waste gas stream might 
constitute cogeneration in the strict 
sense qf the term, but would only 
represent a significant improvement in 
resource utilization if a substantial 
fraction of the energy potentially 
available from the thermal stream is 
actually recovered and used 
Consequently, threshold values of 
efficiency and heat utilization are 
proposed ns a primary basis for 
qualification of units using energy 
resources of limited availability 
specifically natural gas and petroleum 
Lower values nun be Justified by 
presentation of evidence that the 
specified levels are not pr*u ticuliK 
attainable and that significant resource 
conservation will be achieved 

For a cogeneration facility coupled to 
an industrial process which operates In 
a batch mode, the performance of the 
facility shall be determined in terms of 
average values over the duration of a 
batch run For any other cogeneration 
process, the performance of the system 
shall be determined In terms of steady 
state operation at rated capacity. 

Subparagraph (1) defines “heat 
engine” as a device which operates on a 
thermodynamic cycle and converts heat 
energy to mechanical energy. 
Subparagraph (2) defines “efficiency of 
a heat engine” ns the ratio of the useful 
output of a heat engine us mechanical 
energy to the sum of the energy Inputs to 
the heat engine. Subparagraph (3) 
defines the “useful energy output of a 
thermal process*' as the difference 
between the heat inputs to the process 
end the heat carried away by the 
heating medium. Subparagraph (4) 
specifies that, in the use of energy in the 
form of fossil fuel, energy input is to be 
measured by the lower heating value of 
•uch fuel. 

Finally, Subparagraph (5) defines 
“overall energy efficiency 0 as the ratio 
of the sum of all useful energy outputs 
including the useful output of any 
thermal process to the energy input to 
the facility, Any energy used exclusively 
in the thermal process of e topping 
cycle, or exclusively In the heat engine 
of e bottoming cycle (supplementary 


filing) le not included as energy output 
or energy Input for the purpose of 
determining the overall cogeneration 
system efficiency, 

A qualifying cogeneration facility may 
be subject to fuel use regualtion* 
established under the Powerplant and 
Industrial Fuel Use Act (FUA), Under 
the Act, new powerplant# or fuel 
burning installations of a single unit 
having a design fuel heat input of 100 
million Btu’s per hour or greater, or 
which result m two or more units at the 
same site having a combined design fuel 
heat input rate of 250 million Mu’s per 
hour or greater are prohibited from 
burning natural gas or petroleum, unless 
an exemption is provided by the 
Secretary of Energy FUA specifically 
authorizes the Secretary to exempt 
cogeneration facilities from the 
prohibition if the benefits of 
cogeneration are otherwise 
unobtainable The Fionenue Repul, tuu-v 
Administration has issued interim rules f 
under which such exemptions -might he 
granted 

Under PURPA the Com mission max 
establish fuel uxr requirements fat 
qualifying (ngi neMdors of any size but 
any such requirements regarding the use 
of natural gas nr petroleum would only 
be effective at fuel heat input levels 
below the thresholds established by 
FUA for action In the Secretary of 
Energy At sut h lower levels, a fuel 
burning meiaUii bon that does not seek 
classification as a qualified cogenera ting 
facility would nut be sublet t to an FERC 
rule and could bum natural gas or oil 
I lence, a res trie iron on the use of gas ur 
oil for cogeneration, imposed by the 
Commission, could discourage 
cogeneration at the lower heat Input 
levels, while not significantly reducing 
the use of oil or natural gas. We 
conclude that restrictions or 
requirements on fuel use by qualifying 
cogeneration facilities are not 
appropriate in this proposed rule. 

Paragraph (d) sets for.th efficiency 
standards for cogeneration facilities 
using bottoming cycles which use any 
primary energy source except coal or 
coabdervied fuels. Beqause of the 
abundance of this energy resource at 
this time* wo propose not to impose any 
limit on the efficiency of such 
cogeneration facilities and rather to lei 
the marketplace provide the motivation 
for optimizaiton of efficiency, 

For bottoming cycle cogeneration 
facilities using energy resources other 
then coal or coebderived fuels to obtain 
qualifying status, either the useful 
energy output of the heat engine must be 
no less then 15 percent of the difference 
between the energy input to the facility 
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•net the useful energy output of the 
thermal proem* or the heat engine must 
attain a minimum of 40 percent of the 
Ideal Carnot efficiency achievable with 
the maximum and minimum temneraturi 
experienced by the working fluid In 
either case, the overall cogeneration 
facility energy efficiency must be no lea* 
than 60 percent 

Efficiency standards for cogeneration 
facilities using topping cycle# vary 
depending on the -primary energy source* 
Paragraph tel let* forth efficiency 
standard# for topping cycle 
cogeneration toliims using natural gas, 
petroleum* or any derivative thereof as a 
primary energy source llie prices of 
these energy sources are subject to 
government control and therefore the 
prices do not reflect replacement costs 
As a result the failure to limit the 
benefits of qunhficaiton to efficient 
facilities might encourage 
overconsumption of these fuels* To 
prevent that result, we propose only to 
qualify gas or oil burning facilities ifi 
ft) the useful energy output of the heat 
engine is no less than 20 percent of the 
energy input to the facility* 

(2) the useful energy output of the 
thermal process is no less than 45 
percent of the heat energy discharged by 
the heat engine, and 
(31 the overall facility energy 
efficiency Is no less than 60 percent, 

11m next category of topptn$*cycIe 
cogeneration facilities are those whose 
primary energy source Is characterised 
by limited access. Use of these 
resources by one cogenerator deprives 
another* possibly more efficient 
cogeneration facility of the opportunity 
to use these particular energy sources. 

As a result, we propose to impose 
efficiency standards on facilities using 
these resources. The proposed 
standards are lower than those Imposed 
on facilities using oil or gas* 

There Is an additional need for 
efficiency standards for facilities of over 
30 megawatts electrical capacity which 
use biomass or renewable resources, 
and for which a condition of limited 
access characterises the primary energy* 
source* For such facilities, efficiency 
standards are necessary to ensure that 
the facility represents a bona fide 
cogeneration system, and not merely an 
attempt to evade the 30 megawatt 
statutory limit on exemption from 
regulation for small power production 
facilities* The proposed standard Is 
Identical to that proposed for facilities 
of all sixes using primary energy sources 
characterized by limited access, We do 
not expect that this standard will 
exclude any serious cogeneration 


proposal from the benefits of qualifying 
statu#. 

Accordingly, In paragraph (f)» wt 
propose that* for topping*cycle 
cogeneration facilities over 30 
megawatts using biomass, renewable 
resources and waste other than 
municipal waste, or geothermal energy 
or any combination thereof* and for 
topping cycle facilities of any size using 
geothermal or municipal waste as their 
primary energy source* efficiency 
standards be set us follows; 

,{1] the useful energy output of the heat 
engine must be no less than 15 percent 
of the energy input to the facility 

(2) the energy output of the thermal 
process must be no less than 40 perc ent 
of the heat energy discharged by the 
heat engine, and 

(3) the overall facility energy 
efficiency must be no less limn 5a 
percent* 

For cogeneration facilities using either 
topping nr ballon rig cycles : using mat 
or coal derived fuel os the primurv 
energy source There are no statutory 
limits on efficiency for quahfu alum the 
abundance of this energy resown e 
permits reliance on the market to 
optimize effiuenc) 

Paragraph (glacis forth a proposed 
minimum size of 10 kilowatts (oleum) 

I 202 20? Exemptions from qualifying 
requirements, 

This section provides that the 
Commission may waive certain 
requirements for qualification of 
cogeneration or small power production 
facilities, if it determines that waiver is 
necessary to encourage conservation of 
energy and optimization of efficiency of 
use of resources. The Commission may 
not waive the qualifying requirements 
for small power production facilities 
concerning the primary energy source of 
the facility and limiting ownership to 
persons not primarily engaged in the 
generation or sale of electric power* We 
propose that the ownership limitations 
for cogeneration facilities similarly be 
excepted from the waiver provisions 
•long with the statutory definition of a 
cogeneration facility set forth in 
| 292 200(a). 

V 292 206 Procedures for determination 
of qualifying status. 

Section 292,206 sets forth the 
procedures to be used for the 
Commission to determine whether a 
facility Is to be granted s qualifying 
status. Paragraph (a) provides that in 
uncontcsted proceedings the 
Commission shall issue an order 
granting, denying or tolling the time for 
issuance of an order within 90 days of 


the filing of the application Unless the 
applicant requests that the presumptions 
set for in 1 2»2.2C5(b)U) he rebutted, it 
no order Is issued within 90 days of the 
filing of the application, it shall be 
deemed to have been granted. If any 
party files a protest to an application* 
the time for the issuance of an order is 
extended to 120 days in the case of 
contested applications, the provisions 
for automatic granting of qualifying 
status do not apply. 

Under clause (2) if an applicant seeks 
to rebut the presumptions concerning 
facilities located at thfi same site for 
purposes of compliance with the 60 
megawatt maximum limn on small 
power production facihtites the 
application Witt he treated as a 
contested application In that case tin* 
time for issimm e of an order ts evtemhd 
to 120 da) s and qualifying status is not 
automatical!) granted if the (amutuss mt 
does not issue an order within that I mu* 
period 

| 202 209 Modtfii a!*. *i of qualify me 
fiuildies 

paragraph Ml provides that the 
Commission may revoke the qualifying 
status of « fm ilily if it teases to comply 
w ith the qualify mg requirements for 
small power prodm turn or cogenefalnm 
facilities Paragraph (b) provides Unit, 
prior to nmiertrtkmg any lubstnntini 
alteration of a qualifying facility* a small 
power producer or cogenerator may 
apply to the Commission for a 
determination that the facility M 
modified, will retain its qualifying 
status. 

If a small power producer or 
cogenerator undertakes such changes 
without obtaining prior Commission 
approval* ha must apply to the 
Commission to retain qualifying status* 
Under these procedures, the 
Commission is attempting to assure that 
facilities enjoying the benefits of 
qualifying status continue to comply 
with the standards for qualification, and 
also to enable a qualifying facility to 
undergo necessary changes w ith 
assurance that its qualifying status will 
no thereby be imperiled. 
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APPENDIX F 

PREAMBLE TO THE NOTICE OF PROPOSED RULEMAKING 

The following pages contain the preamble to the ''Notice of Proposed 
Rulemaking on Small Power Production and Cogeneration - Rates and Exemptions" 
(Docket No. RM 79-55, 44 Fed. Reg. 61190 (October 24, 1979)). 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 

1ICFR Part 292 

(Docket No, RM7I-55I 

Small Power Production and 
Cogeneration— Ratea and Exemptions 

AOtNCV: Federal Energy Regulatory 
Commission. 

action: Notice of Proposed Rulemaking 

summary; The proposed rules would 
Implement section 210 of the Public 
Utility Regulatory Policies Act of 1970 
(PURPA). The rules set forth rates for 
the sale of eloctric energy between 
qualifying small power production and 
cogeneration facilities and electric 
utilities, and provide for the exemption 
of qualifying facilities from certain Slate 
and Federal regulation, The proposed 
rulos also provide guidelines for the 
interconnection arrangements between 
qualifying facilities and electric utilities, 
date: Written comments by December 
1, 1979, Dates of the public hearings Will 
be announced at a later time. 
address: All responses to reference 
Docket No. RM79-55, and to be 
addressed to: Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C, 20420. Locations of the 
public hearings will be announced at a 
intertime. 

TOR FURTHER INFORMATION CONTACT: 

Adam Wcnnor, Executive Assistant to 
the Associate General Counsel, 825 
North Capitol Street, N.E., Washington, 
D.C. 20420 (202) 357-8171. 

SUPPLEMENTARY INFORMATION; 

Issued: October 18, 1979, 


Suction 210(a) of the Public Utility 
Regulatory Policies Act of 1978 (PURPA)-^ 


PRECEDING PAGE BLANK NOT FILMED 
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requires that lh« Commission prescrlbt 
rulci aiM determines necessary lo 
encourage cogeneration and small 
power production, requiring electric 
utiiitipi to offer to: 

(1) Bell electric energy to qualifying 
cogeneration facilities and qualifying 
imall power production facilities, and 

(2) Purchase electric energy from such 
facilities. 

In addition, section 210(e) of PURPA 
required the Commission to prescribe 
rules under which qualifying 
Cogeneration and small power 
production facilities are exempted, in 
whole or in part, from the Federal Power 
Act, from the Public Utility Molding 
Company Act of 1935, and from Sum 
laws and regulations respecting the 
rates or respecting the financial or 
organizational regulation of electric 
utilities, if the Commission determines 
such exemption is necessary to 
encourage cogeneration and small 
power production, 

Qn June 20, loro, in Docket No RM70- 
54 the Commission issued proposed 
rules regarding the determination of 
which cogeneration and small power 
production facilities are qualifying 
cogeneration facilities or qualifying 
smalt power production facilities. Such 
qualifying facilities are entitled to avail 
themselves of exemptions set forth In 
section 210 of PURPA, and are eligible 
for exemption from the incremental 
pricing provisions of section 200(c) of 
the Natural Gas Policy Act of ipro 
(Order No. 40, 1 2B2 203(e), Issued 
September 2a, 1970, 44 FR 57720), 

On June 27, 1979, in Docket No RM70- 
55, (he Commission issued a Staff 
discussion paper regarding issues 
arising under section 210 of PURPA, 1 
The Staff discussion paper set forth 
many legal and policy questions arising 
under section 210 of PURPA, In addition 
to those issues, comments received in 
response to the Staff discussion paper 
and in the public hearings held in San 
Francisco, Chicago, and Washington, 

D C. in July, 1070 on this topic raised 
new questions regarding the 
Commission's responsibility to exercise 
Ms authority under section 210. The 
Commission has taken Into 
consideration these questions and 
comments in developing this propos’d 
rulemaking. 


‘The Slag <l!*ct)Mion p*p*Mn DocM No, RM70* 
65 egncwjird lubjetf » *1*0 »d(Jrt?»*<>d m Ihn 
proposed ruli'/wAin* Since Inlereiled pmuni may 
submit comment* In ro*pon*«* lo this rulcmaMn#. the 
iksidlin® for ih« fjltnj of com men It on the Stuff 
di»ru»»inn paper wui not extended beyond th* 
original diiadtme of Auguit 1. tU7«, 


Summary 

Hit proposed rults provide that 
electric utilities must purchase electric 
enemy snd capacity mods available by 
qualifying cogeneretoreend small power 
producers at • rats reflecting the cost 
that the purchasing utility can avoid as a 
result of obtaining energy and capacity 
from these sources, rather than 
generating an equivalent amount of 
energy itself or purchasing the energy 
from other suppliers. To enable potential 
cogenerators and small power producers 
to be able to estimate these avoided 
costs, the rules require electric utilities 
to furnish data with regard to present 
and future costs of energy and capacity 
on their systems. 

These rules also provide that electric 
utilities must furnish electric energy to 
qualifying facilities on a non* 
discriminatory basis, at a rote that is 
Just and reasonable and in the public 
interest, and must provide certain types 
of service which may be requested by 
qualifying facilities to supplement or 
back up those families' own generation. 

The rule exempts all qualifying 
cogeneration facilities and certain 
qualifying small power production 
facilities from rate and certain other 
regulations under the Ft deral Power 
Act, from the provisions of the Public 
Utility Holding Company Act of 1935 
related to electric utilities, and from 
State laws regulating electric utility 
rales and financial organization, 

the implementation of these rules Is 
reserved to the State regulatory 
authorities and nonregulated electric 
utilities. Within one year of the issuance 
of the Commission's rules, each State 
regulatory authority or nonregulated 
utility must Implement these rules That 
Implementation may be accomplished 
by the issuance of regulations, on a 
case*by*casc basis* or any other means 
reasonably designed to give effect to the 
Commission's rules, 

The Commission observes that this 
rulemaking represents an effort to 
evolve concepts In a newly developing 
area within rigid statutory constraints, 
The Commission Is attempting to afford 
broad discretion to the State regulatory 
authorities and nonregulated electric 
utilities In recognition of the variety of 
institutional, economic, and local 
circumstances which may be affected by 
this proposed rulemaking, In this regard, 
the Commission seeks the fullest range 
of comments on the legal authority of 
proposed Commission action, and on the 
technical and practical aspects of the 
proposals set forth in thio rulemaking. 


8ectkNt'by»fedi«t Analyst* 

Subpart A—Arrongvmcntf Between 
Electric VtHitm and Qualifying 
Cogeneration and Small Power 
Product tan Foci! time under Section 2W 
of the Public Utilities Hrgufotory 
Police Act of IPT$, 

I mm scope . 

Section 202.101(a) describes the scope 
of Subpart A of Part 202 of the 
Commission's rules, Subpart A applies 
to sales and purchases of electric energy 
and capacity between qualifying 
cogeneration and small power 
production facilities and electric 
utilities, and actions related to such 
sales and purchases, Section 202, 101(b) 
provides that the authority of this 
subpart does not preclude negotiated 
agreements between qualifying 
cogenerators or small power producers 
and electric utilities which differ from 
rates or terms which would otherwise 
bo required under this subpart, 
Paragraph (b)(1) redacts the 
Commission's view that the rale 
provisions of section 210 of PURPA 
apply only If a qualifying cogenerator or 
small power producer chooses to avail 
itself of the rights and protections set 
forth In that section. An agreement 
between an electric utility and a 
qualifying cogenerator or small power 
producer to conduct sales or purchases 
at rates higher or lower, or under terms 
or conditions different from those set 
forth in these rules, does not violate the 
Commission's rules under section 210 of 
PURPA, Nor would provisions of State 
Jaw or regulations which provide 
different Incentives for small power 
production and cogoneraiion (than are 
provided in the Commission's rules) bo 
preempted. The Commission recognizes 
that the ability of a qualifying 
cogenerator or small power producer to 
negotiate with an electric utility is 
buttressed by the existence of the 
statutory rights and protections of these 
rules, and the right of State regulatory 
agencies and nonregulated electric 
utilities to provide further 
encouragement of these technologies. 

If, prior to the existence of the rights 
and protections set forth in PURPA, a 
cogenerator or small power producer 
entered Into ft contractual agreement by 
which he received sufficient financial 
incentive to sell his electric output lo a 
utility, the encouragement of 
cogeneration or small power production 
does not require that he be given 
additional incentives, Accordingly* 
paragraph (b)(2) provides that Subpart A 
will not affect the validity of any 
contract between a qualifying 
cogenerator of small power production 


F~4 


•lltg ' r#d#fi Ktfiittf / Vol, 44, No, 207 / Wednesday, October 24* 1070 / Proponed Rules 


facility and an electric utility* At the 
aspiration of t ha contract* • regenerator 
or imalt powar producer will bi able to 
a vail himself of (hast rules. 

% 292 102 Definition*, 

This section contains definitions 
applicable la SubpaH A. 

Paragraph (a) provides that terms 
defined In FURPAhava the same 
meanlni.il they have In PURPA, unless 
further defined in this pari of the 
Commission 1 # regulations 

Subparagraph (1) defines i qualifying 
facility a» a cogeneration or small power 
production facility which Is a qualifying 
facility under 1 292.200 of the 
Commission's regulations. Those 
regulations implement section 201 of 
PURPA, and are the eubject of Pocket 
No.RMNMM, 

Subparagraph (w) defines “purchase” 
as the purchase of electric energy or 
capacity from a qualifying facility by an 
electric utility, 

Subparagraph (3) defines “sale” as the 
•ale of electric energy or capacity by an 
electric utility to • qualifying facility. 

Subparagraph (4) defines “system 
emergency as a condition on a utility*! 
system which Is likely to result in 
disruption of service to a significant 
number of customers or Is likely to 
endanger life or property. 

Subparagraph (5) defines “rate" as 
any price* rate charge, or classification 
made, demanded, observed, jt received 
with respect to the sale or purchase of 
electric energy or capacity, or any rule, 
regulation, or practice respecting any 
such rate, charge, or classification, and 
any contract pertaining to the sale or 
purchase of electric energy or capacity. 

Subparagraph (0) defines “avoided 
costs" as the costs to an electric utility 
of energy or capacity or both which, but 
for the purchase from a qualifying 
facility, the electric utility would 
generate or construct Itself or purchase 
from another source, This definition is 
derived from the concept of “the * 
incremental cost to the electric utility of 
alternative electric energy** set forth in 
section 210(d) of PURPA. II includes 
both the fixed and the running costs on 
an electric utility system which can be 
avoided by obtaining energy or capacity 
from qualifying facilities, 

The costs which an electric utility can 
avoid by making such purchases 
generally can hr classified as “energy” 
costs or "capacity” costs, Energy costs 
are the variable costs associated with 
the production of electric energy 
(kllowatbhours), They represent the cost 
of fuel, and some operating ind 
maintenance expenses, If, by purchasing 
electric energy from a qualifying facility, 
a utility can reduce its energy costs or 


can avoid purchasing energy from 
another utility, the rate for a purchase 
from a qualifying facility is to be based 
on those energy costs which fhe utility 
can thereby avoid. 

Capacity costs are the costa 
associated with providing the capability 
to deliver energy; they consist primarily 
of the capital costs or facilities, If a 
qualifying facility offers energy of 
sufficient reliability and with sufficient 
legally enforceable guarantees of 
deliverabillty to permit the purchasing 
electric utility to avoid the need to 
construct a generating unit, to enable it 
to build a smaller, less expensive plant, 
or to purchase less firm power from 
another utility, then the rates for such a 
purchase will be based on the net 
avoided capacity and energy costs, 1 
There Is considerable language in 
both the statute and the Conference 
Report, as well as the Federal Power 
Act, In support of the proposition that 
capacity payments are not only legally 
permitted to be required by the 
Commission, but also, at least in some 
circumstances, mandated* 

The Conference Report addresses the 
calculation of the alternative cost 
Standard at aome length. The final 
paragraph of this section of the Report Is 
the following*, 


•"Nsl avoided com nr* (hr excels o f the total 
ten i or the *> item developed in »tcofdjwe* with 
the Utility'! optimum capaniv evp&niion plan, 
wluiling thr qualifying facility over the lyiiem i 
total com (before payment to the Qualifying 
facility I developed m accordance with the utility’* 
optimum capacity expuninm plan Including Ihe 
qualifying facility Thm concept recognliea that thr 
energy co»t a»»oi iated with * deferred or avoided 
Unit may be different from the energy com of the 
qualifying facility which permuted tha! deferral or 
avoidance. In determining an optimum capacity 
•tpimimn plan, a utility muat conUder both 
capacity and energy com m order to rnimmu* the 
anticipated total ayilem coiti jn providing for 
payment! for avoided capacity the CommiMion 
u«ei the term ’’net avoided coil * tn recognition of 
the fact that variou* ty pri of capacity will not 
produce (he aame amount of energy ao that aome 
change in the diipaith of generation maybe 
npcpMuty from the remaining plant* after a planned 
unit ti deferred and the qualifying facility*! capacity 
t* lubmiuted along with ether available Capacity to 
produce the aame amount of energy at the minimum 
coil Thla (» particularly true, for example, where 
the capacity factor for the «u*hfyjni facility ta lea* 
than the planned capacity %«*/ from a baaeload 
(high capacity coat— low eneigy coat) alternative 
facility which !• deferred In audit caie, although 
adequate capacity may emt on the ayilem due to 
Ihe purchaie from the qualify ing facility in lieu of 
the deferred baie load unit additional energy roila 
may be incurred dor lo mcrra*ed generation from 
Intermediate plant* to make up the difference 
between the planned feneration from the baa* load 
plant and the ieiaer total energy produced by the 
qualifying faciliiy Such tncreaaed energy coil la 
appropriately racogntied by providing for the 
payment to the qualifying facility of the net avoided 
con* In (bis way, the ratepayer* are allured of 
Paying no more than the toinl coiti that would have 
wen incurred had the unit not been deferred 


The conferees expect that ihe Commission, 
in judging whether the electric power 
supplied by Ihe cogenerator or small poster 
producer wilt replace fulurt power which ihe 
utility would otherwise have to generate 
Mieir either through exiiling capacity or 
additions lo oe pacify or purchaie from other 
sources, will take into account the rt liability 
of the power auppiied by the cogenerelor or 
smalt power producer by reason of any 
legally enforceable obligation of such 
regenerator or small power producer to 
supply firm power to the utility * 

The references to “additions to 
capacity" end to obligations “to supply 
firm power” (the rales for which, In this 
Commission's experience, always 
Include # capacity component) lead the 
Commission to Ihe conclusion that, 
under Section 210, capacity payments to 
qualifying facilities can be required 
under certain circumstance#; and that a 
utility's refusal to make payments based 
in part on avoided capacity payments 
could be discriminatory. 

In addition, the Commission notes 
that the statutory language used in the 
Federal Rower Act uses the term 
“electric energy" to describe the rates 
for sales or resale in interstate 
commerce. Demand or capacity rates 
area traditional pari of such rates. The 
term "electric energy” is used 
throughout the Act lo refer both to 
electric energy and capacity. The 
Commission does not find any evidence 
that the term "electric energy" In section 
210 of PURP\ was Intended to refer only 
to fuel and operating and maintenance 
expenses, instead of ail of the costs 
associated with the provision of electric 
service. 

To interpret this phrase to include 
only the energy would lead to the 
conclusion that the rales for sales to 
qualifying facilities only include the 
energy component of the rate, It is the 
Commission's belief that this was not 
the intended result, and thus provides 
an additional reason to Interpret the 
phrase electric energy to include both 
energy and capacity, 

1 292 W2 A ml ability of electric utility 
system cost data, 

In order to be able to evaluate the 
financial viability of a cogeneration or 
small power production facility, an 
Investor needs to be able to ascertain, 
before construction of a facility, the 
expected return on a potential 
Investment. This return will be 
determined In part by the price at which 
ihe qualifying facility can sell its electric 
output. Under 1 292,105 of those rules, 
the rate at which » utility must purchase 


•Conference Keporl on H R sms. p w b) <c Uiihtin 
*eguUtqry Politics Act chare, H Rrp Nu t?&D,t>ti 
Wth Cong Jit Sell fltrg} 
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(hit output f# bin* if on the lriillly , i 
# Voided COStf. 

In ordff to providf *!•«« to qualifying 
facilities which will eastst them In 
determining ih« utility 4 * avoided cotilt 
1 202.1031b) of tht rules require* electric 
utilities to make available to 
cogenerator* wnd small power producer* 
det* concerning tht present and 
anticipated future coat* of ermrgyand 
Capacity on the utility* system, The 
data required to be provided to 
determine th eta avoided cotta wtfl have 
been prepared (n oomplfanca with tha 
Commlt»lon‘t rule# implementing 
section 133 of PURPA/This lection will 
thus, for the moat part* require a table 
presenting data already developed. 

Section 133 of PURPA appllca to each 
electric utility whole total sales of 
electric energy for purpoaea other than 
reaale exceeded 500 million kWh during 
any calendar year beginning after 
December 31, 1975, and before the 


year two Vein prior to the current year. 
For example. If an electric utility 
exceeded the 500 million kWh limit both 
during 1976 and 1979, it must comply 
with aection 133 requirement* In 19B1) 
Section 290402(d) of the Commission’* 
rules Implementing lection 133 of 
PUR PA granted an extension until June 
30, 1962.* to electric utilities covered by 
that aection having total aalea of energy 
for purposes other than resale of less 
than 1 billion kWh In each of the 
calendar years 1976. 1977, and 1976. 

The proposed coverage under 
paragraph (a) of these regulation* la the 
some ** that provided pursuant to 
section 133 of PURPA and the 
Commission 1 * rule* implementing that 
aection, with an exception provided In 
paragraph (c) a* wilt be discussed. 

Paragraph (b) provide* that each 
regulated electric thirty must furnish to 
the State regulator)" authority, and 
maintain for public Inspection, data 
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immediately preceding calendar year 
(The phrase "before the Immediately 
preceding calendar year 11 refer* to tht 


related Id Die coat* of energy and 
capacity of the tit uiric utility’# system, 
Each nonregutated electric utility must 
maintain such data for public Inspection. 

Subparagraph (!) require* each * 
electric utility lo provide tha estimated 
avoided coat of energy on its system for 
various levels of purchases from 
qualifying facilities, The levels of 
purchases are lo be staled In blocks of 
one hundered mega watts or tees for 
systems with peak demand of 1000 
megawatts or more. And in blocks 
equivalent to not more than fen percent 
of system peak demand for systems less 
than 1000 megawatts. This Information 
Is to be stated on a cent* per kilowatt* 
hour basis, for dally and seasonal peak 
•nd off»pe#k periods, for the 
immediately preceding year, and on an 
estimated cents per kWh basis for the 
current calendar year and for each of 
the next five years, 

Subparagraph (2) requires each 
electric utility to provide Its schedule for 
the addition of capacity, planned 
purchases of firm energy and capacity, 
and planned capacity retirements for 
each of thrnexi 10 year*; 

Subparagraph (3) requires each 
electric utility to provide the estimated 
costs at completion, on the basis of 
dollars per kilowatt, of planned capathy 
additions, including planned firm 
purchases. 

Qualifying facilities may wish to sell 
energy or capacity to electric utilities 
which are noi subject to the reporting 
requirements of paragraph (b). In that 
event, paragraph (c) provides that, upon 
request of » qualifying facility, an 
electric utility not otherwise covered by 
paragraph (b) must provide sufficient 
data lo enable the cogenerator or small 
power producer to determine the 
utility’s avoided costs. If such utility 
refuses to supply the requested data, the 
qualifying facility rftay apply to this 
Commission for an order requiring that 
the information be supplied, The 
Commission, In considering such 
applications, w])I take Into account the 
burden on the utility, 

A nomgeneratlng electric utility which 
docs not own or plan to acquire 
generating capacity may incorporate the 
data provided by each of Ha supplying 
utilities in Its compliance with the 
provisions of this section, 

1 292.104 Electric utility obligations 
under this subpart . 

Section 210(a) of PURPA provides that 
the Commission shall prescribe rules 
requiring electric utilities to offer to 
purchase electric energy from qualifying 
facilities. The Commission Interprets 
this provision to Impose on electric 
utilities an obligation to purchase all 


electric energy and capacity made 
available from qualifying facilities, 
except during periods prescribe d in 
( 2f? M l05(e) and during system 
emergencies, 

There are several circumstances in 
which • qualifying facility might desire 
that the electric Utility with which It is 
Interconnected not be the purchaser of 
the qualifying facility 4 * energy and 
capacity, but would prefer Instead that 
an electric utility with which the 
purchasing utility fs Interconnected 
make such a purchase, if. for example, 
the purchasing utility Is a norvgeneratlng 
utility, its avoided costs will be the price 
of bulk purchased power ordinarily 
based on an average figure representing 
the average cost of energy and capacity 
on the supplying utility’s system. As a 
result, the rate to the qualifying facility 
would be based on those average costs, 
If, however, the qualifying facility’s 
output were purchased by the supplying 
utility. Its output could replace energy 
supplied by specific peaking uni!*, and 
its capacity might enable the supplying 
utility to avoid the addition of new 
capacity, The costs, and thus the 
avoided costs, of peaking energy and 
new capacity are generally greater than 
system average figures, 

Under these proposed rules, certain 
small electric utilities are not required to 
provide system cost daia, except upon 
request of a qualifying facility. If, with 
the consent of the qualifying facility, « 
small electric utility chooses to transmit 
energy from the qualifying facility lo a 
second electric utility, the small utility 
can avoid the otherwise applicable 
requirements that it provide the system 
cost data for the qualifying facility and 
that It purchase the energy itself* 

Accordingly, paragraph (d) provides 
(hat a utility which receives energy or 
capacity from a qualifying facility may, 
with the consent of the qualifying 
facility, transmit such energy to another 
electric utility. However, if the first 
utility does noi transmit the purchased 
energy or capacity, it retains the 
purchase obligation. Any electric utility 
to which such energy or capacity is 
delivered must purchase this energy 
under the obligations set forth In these 
rule* as If the purchase were made 
directly from the qualifying facility. 4 

The costs of transmission are not a 
part of the rate which an electric utility 
to which energy is transmitted is 
obligated to pay the qualifying facility. 
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Tht iff coats arapariof tht coals of 
Intereornifctkm, and art tht 
responsibility of ihs qualifying Mlity 
under 1 292401 of lhaat nilts. Hawavae, 
pursuant to agrcsmant between tht 
qunlifyin« facility am) any electric uttlily 
which franamlti electric energy oa 
behalf of th« qualifying facility, tht 
transmitting utility msy share tht coete 
of transmission, Hit electric utility to 
which tht electric tntrgy la transmitted 
has the obligation to purchase tha 
energy at a rat# which reflects tht coata 
that it can avoid a» a result of making 
•ache purchase* 

Paragraph (bj at ta forth tha statutory 
requirement of atction 210(a) of PURPA 
that tltctricutHilla* offer to atll electric 
tntrgy to qualifying factlitie*. 1>iia 
•action crtataa a Federal right for 
qualifying facilities to obtain electric 
service, In addition to any service tht 
electric utility ta obligattd to provldt 
under State Jaws, 

The Staff diacuaalon paper dealt with 
the iaaue of whether there (a Inherent in 
atction 210 of PURPA the authority to 
order Interconnections between slsctric 
utilities and qualifying facilities or 
whether qualifying faoilitiea mutt um 
the procedure s'sel forth In the new 
•ectlona 210 and 212 of the Federal 
Power Act to gain interconnection. 1 Tha 
Commission believes that the 
requirement to Interconnect ia within tb# 
legal authority of the Commiaalon undar 
section 210 of PURPA* particularly 
aubaumed within the requirement to buy 
and aell'To hold otherwise would mean 
that Congress Intended tp have 
qualifying facilities go through an 
extended and expensive proceeding 
•Imply to gain interconnection, contrary 
to the entire throat of auction* 201 and 
210 of PURPA. 

Tfwic aectiont evince the dear 
Congressional intent to encourage 
development of these desirable forma of 
generation, and to have the commercial 
development of these facilities proceed 
expeditiously. In other words, Congress 
has already made the judgment that 
those kinds of facilities serve one of the 
purposes Of the Act at let out In section 
101, viz* "the optimisation of the 
efficiency of use of facilities and 
resources by electric utilities”, and it 
would be both redundant and unduly 
burdensome to have the sponsors of 
Individual facilities show in an 
evidentiary hearing conducted under 
section 210 of the Federal Power Act 
that their project In particular would 
serve this and (or one of the other 
related goals established as criteria for 
an interconnection order In section 
210(c)(2)), The purpose of an 


•SliffdincuMlon paper, rupro, •! 10*14, 


Interconnection application, whether 
under section »* or 210 of the FFA* la to 
Mcura atrvlct, whtlhtr tmtrgtncy or 
o them 1st; and atction 210 of PURPA 
establish** the entitlement of a 
qualifying facility to servlet from tht 
Interconnected utility. In effect, the 

f iroponenta of Iht view that a qualifying 
acllity must apply under aectlona 210 
and 212 of the FPA have the burden of 
showing that Cougreai Intended 
Interconnection and iht entitlement to 
buy and aeli be denied to a qualifying 
facility which ft unable to make the 
•bowings required by those section*, 
•specially in light of the fact that a 
previously InteroonfteoM customer 
Installing qualifying facilities would not 
have to so apply, 

This Is not to say that all of the 
protections that Congress has given the 
target of an Interconnection application 
In sections 210 and 212 of the FFA m 
necessarily absent from section 210 of 
PURPA, The Conference Report on 
section 210 states that customers of 
utilities are not to be compelled to 
subsidize qualifying facilities, and this 
principle would seem to bear on the 
question of who psyt the ooiti of 
Interconnection aa well as on the per* 
unit price to be paid for energy. On the 
other hand, the Conference Report 
Includes a proscription against 
"unreasonable rate structure 
impedimenta, such as unreasonable 
hook up charges "This provides another 
argument in favor of reading section 210 
of PURPA as Including Interconnection 
authority, since the elaborate cost 
determination required under sections 
210 and 212 of the FPA is redundant If 
the costs of Interconnection are viewed 
simply as a feature of the rate structure 
with the charge therefor based on the 
cost of the utility. However, the 
Commission does view section 210 of 
the FPA as an alternate avenue for 
remedy available to any qualifying 
facility which wishes to apply under It, 
The obligation to interconnect can be 
part of either an electric utility 1 * option 
to purchase from or sell to a qualifying 
facility. With regard to the obligation to 
•ell, State law ordinarily sets out the 
obligation of an electric utility to 
provide service to customers located 
within its service area, The Commission 
believes that State law will normally 
impose on an electric utility the 
obligation to interconnect and that the 
Commission's proposal will not. In most 
Instances, Impose any additional 
obligation on electric utilities, 

As noted in the Staff discussion paper, 
by installing certain equipment, an 
electric utility can be protected from 
disruption ofita operations caused by • 


qualifying facility. The Collision has 
act received comments which disagree 
with this understanding Therefore, 
through the allocation of the costs 
associated with suck equipment io the 
qualifying facilities, as provided In 
1 2P2409, and through the imposition of 
standards for operating reliability under 
ft IRU10. appropriate physical and 
finance! protection for the electric 
utilities w provided in the Commission's 
proposed rules. 

Several commcntor* urged that the 
Commission require electric utilities to 
offer to operate In parallel with a 
qualifying facility. By operating in 
parallel a qualifying facility (s enabled 
automatically to export anv electric 
energy which is not consumed by Its 
own load Therefore, provided Inal the 
qualifying facility complies with the 
standards sot forth in 1 202 110 
regarding operating reliability, the 
Commission proposes In paragraph (e) 
that electric utilities be required io offer 
to operate * n with a qualifying 

ft 292, JOS Rom forpm'hom. 

Section 210(b) of PURPA provides that 
in requiring any electric utility to 
purchase electric energy from a 
qualifying facility, the Commission must 
insure that the rales for such purthnyes 
be Just and reasonable to the electric 
consumers of the purchasing utility, in 
the public interest, nondfscriminalory io 
qualifying facilities, and that they not 
exceed the Incremental costs of 
alternative electric energy (the costs of 
energy, which, but for the purchase, tha 
utility would generate from another 
source). 

Types of Purchases 

In impcIctmmUng this statutory 
standard, it is helpful to review industry 
practice respecting sales between 
utilities, Sales of electric power arc 
ordinarily classified as either firm sales, 
where the seller provides power at the 
epriemer** request, or nondirm power 
Mies, where the seller and not the buyer 
makes the decision whether or not 
power is to be available, Rates for firm 
power purchases Include payments for 
the cost of fuel and operating expenses, 
and also for the fixed costs associated 
with the construction of generating units 
needed to provide power at the 
purchaser's discretion. The degree of 
certainty of dcllvernbilily required to 
constitute "firm power” can ordinarily 
be obtained only if a utility hns several 
generating units and adequate reserve 
capacity, The capacity payment, or 
demand charge, will reflect the cost of 
the utility's generating units and the 
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»i»ocUtrd cost# of assuring that firm 
power will be avefleble on dimand, 

In control tht nbltiiy to provide 
electric power »i the lelllng ttllHDft 
diiorilloh Imposts no rteulremtni for 
the construction of capacity on the 
sdltr* In order 10 pro vide power to 
customtrs at the aeltefi discretion, the 
»elHn$ utdiiy niedi only to provide for 
the ooitof operallns Hi itneratlni unite* 
These costs, e»H*d Energy” costs* 
ordinarily art the ©ns* associated with 
non*firm salt s of power, 

Pur chair# of power from qualifying 
facilities will fait tome where on the 
continuum between theie two types of 
ekcirfoserviot* Thus* fur l rumple, wind 
machinal that furnish power only when 
wind velocity exceeds twelve miles per 
hour may be so uncertain In availability 
of output as only to permit a utility to 
avoid generating an equivalent amount 
of energy, The uilllty must continue to 
provide capacity that Is available to 
meet the needs of its customer#* Ra lei 
for such sporadic purchases should thus 
be based on the utility system*# avoided 
Incremental cost of energy (system 
lambda), and not based on avoided 
capacity, 4 . 

On the other bond, photovoltaic cells# 
although subject to some uncertainty in 
power output, have the general 
advantage of providing their maximum 
power coincident with the system peak 
when used on a summer peaking system, 
The value of such power is greater !o the 
utility than power delivered during off* 
peak periods, Since the need for 
capacity Is based cm system peaks, tho 
qualifying facility** coincidence with the 
system peak should be reflected In the 
allowance of #omc capacity value and 
an energy component that reflects the 
avoided energy costs ai the time of the 
peak* 

A facility burning municipal waste or 
biomass can operate more predictably 
and reliably than solar or wind systems, 
It can schedule its outages during times 
when demand on the utility’s system is 
low* If such a unit demonstrates a 
degree of reliability that would permit 
the utility to defer or avoid construction 
of a generating unit or the purchase of 
firm power from another utility, then the 
rale for such a purchase should be 
based on the avoidance of both energy 
and the capacity costs, 

In order to be able to defer or cancel 
the construction of new generating units, 
a utility must obtain ft commitment, 
sufficiently ahead of the lead time for 
the construction of Its own new 
capacity, that provides contractual or 
ovher legally enforceable assurances 
th ft capacity from alternative sources 
will be available, If ft qualifying facility 
mufcft' such « commitment, the 


Commission Wli vt* lh*b a* a milter of 
both policy and fnl«rpr«iiiitl 0 n of section 
210, thf qualifying facility Is a Milled to 
receive rates based on ihe utility*! 
avoided costs resulting from the 
capacity the qualifying facility supplies* 
Moreover, If a oogeiieritor or small 
power producer were permitted to 
receive only the energy (fuel* and 
opera ting and maintenance) expenses 
which the purchasing utility can avoid— 
while the eogenerator or small power 
producer must himself Invest In new* 
and oftern highly eaptlaMMenrive, 
machinery— these potential sources of 
energy may go undeveloped In light of 
Dm Commisiion's statutory obligation to 
encourage cogeneration and small 
power production, ihe Commission 
believe that a proper Interpretation of 
’’the Incremental costs of alternative 
electric energy’* requires that* when 
purchases of energy can substitute for 
intermediate, or basedoad, ihe rate to 
the cogenerator or small power producer 
include the net avoided capacity and 
energy costs, 

If a qualifying facility opts to receive 
rates based on avoided energy costs, 
such rales should reflect the energy 
costs of ihe electric utility’s units which 
otherwise would have l*»cn opB?*****)- 
The Commission behaves that there are 
a variety of acceptable ways to carry 
out this policy at the State level. The 
geueril concept here Is that rates for 
purchases from the qualifying facility 
would be based on the highest energy 
cost unit then operating The qualifying 
facility would continue to be dispatched 
until the cost of energy from the utility’s 
generating unit with the highest energy 
costs Is lower than the price at which 
the qualifying facility wishes to sell. 

The Commission neither expect* nor 
requires that the dviertmmiUon of 
utilities* avoided costs will be so 
precise, By definition, these costs are 
based on estimates of costs which 
would he incurred If cerium events were 
to lake place. Electric fates are 
ordinarily calculated on the basis of 
averaging. So long os a rate for 
purchases reasonably accounts for the 
ft voided costs, and does not fall to 
provide the required encouragement of 
cogeneration and small power 
production* It will be considered as 
implementing these rules. 

Paragraph (a) therefore provides that 
the statutory requirements regarding 
rates for purchases of energy and 
capacity from a qualifying facility urvs 
satisfied If the rate reflects the avoided 
costs resulting from such « purchase as 
determined on the basis of the cost of 
energy and capacity set forth pursuant 
to { 202, 1 03(b) or (c), 


Mfttbad of iMtpItmtfitftlta* 

The Commission* required under 
section 210 of PUHPA to prescribe rules 
requiring electric utilities to offer to sell 
electric energy to and purchase electric 
energy from qualifying facilities* 
Paragraphs lb) and (e) of section 210 set 
forth the standards regarding the rate at 
which such purchases end sales shall be 
made The imple nemmion of 
Commission rules promulga ting these 
standards Is reserved to the State 
regulatory authorities and nomregulnied 
utilities, which are required under 
section 210(f) to implement the 
Commtiiien’s rules 

One major area of concern expressed 
in comment* received from electric 
utilities, cogenerators and sm*! f t ewer 
producers, and State regulatory 
authorities has been that the 
Commission’s rules should state general 
principles sufficient to leave the states 
and nomreguhimd utilities flexibtlityT 
The basis for this recommendation it the 
need for experimentation m a new 
technological area and tn an area that is 
subject to a variety of State procedures, 
ihe diverse nature of cogeneration and 
small power production systems, and 
the differences in the costs of energy 
and capacity nnlndtviduot electric 
systems. As a result, while we herein 
propose that, for example* capacity 
costs must he paid if a utility can 
actually avoid the construction or 
purchase of capacity* our rules will not 
dictate the method by which such a 
payment Is to be determined Rather the 
Commission proposes to leave the 
selection of a methodology to the Stales 
and nonregulatad electric utilities with 
the understanding that should a State or 
nouregulated utility not fulfill the Intent 
and purposes of our rules and of section 
2to of PURPA, the Commission and 
others have available the enforcement 
power set forth in section 210(h) of 
PURPA to assure compliance. 
Additianallyi the Commission Is 
authorized to revise these rules in ihe 
future to provide greater specificity to 
these rules if that Is necessary. 

Paragraph (b) requires electric 
utilities, on request of « qualifying 
facility, to promulgate a tariff or other 
method for establishing rates far 
purchases from qualifying facilities of 
ten kilowatts or less, In Docket No 
RM?lH>4 the Commission proposed a 
minimum size limitation for qualifying 
facilities of ten kllowa its, However, 
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eemmenU recelvtd in raspons* to that 
proposed rulemaking indicate that eucb 
a limitation could hamper the 
development of aUKiliary eolar and wind 
power units, Without finally determining 
that question in thia rulemaking. It 
appears to the Commission that the 
burden of tntcrconner' ; operation on 
both utilities and quahiying feeilltlea 
can be minimized if standard tariff* are 
used. 

Some utilities already have auch 
tariffs In effect. For unit* of ten 
kllowatli or lest, it ia likely that few 
changes in the utility'* distribution 
system would be required. For example* 
an electric utility might offer to permit 
certain customers to reverse their 
electric meters, thus permitting 
consumption by the customer. While the 
Commission will deal motp extensively 
with the m*riler of a size limitation for 
qualifying facilities in its final rule in 
Docket No, RM79-54, the Commission 
•ollclts comment here on the merits of 
requiring utilities to promulgate tariffs 
for qualifying facilities of ten kilowatts 
of less, 

Paragraph (c) concerns a problem 
arising In the Implementation of the 
concept of avoided costs, At the time 
that a qualifying facility delivers electric 
energy to an electric utility, that utility 
can determine Its system lambda and 
thus calculate the costs it can avoid by 
making the purchase. Subparagraph (1) 
therefore provides rates for purchases 
made on an ‘'as available" basis may be 
based on the purchasing utility'* 
avoided energy costs. 

In order to establish cortainity of 
future revenue, a qualifying facility 
might seek to obtain a contract from a 
utility providing that the utility will pay 
a certain price for energy from a 
qualifying facility, under specified terms 
And conditions, Indeed, a qualifying 
facility desiring to obtain capacity credit 
must provide the purchasing utility with 
assurance (hat such capacity will 
continue to be available, * 

In the cose of future purchases 
pursuant to u legally enforceable 
obligation, the utility's avoided energy 
or capacity costs may be based on the 
costs of production facilities which arc 
not built and for which the only 
available cost data are estimates. When 
the qualifying facility actually supplies 
elccirlcy, the utility's avoided costs may 
deviate from these estimated figures*. 

The Commission believes that these 
potential deviations are a normal result 
of rtsk allocation resulting from 
contractual commitments or other legal 
obligation*! and believes that they must 
be permitted if the Commission is to 
fulfill its mandate to encourage 
cogeneration and small power 


production* Accordingly, • ubpa ragr §ph 
(2) provides that rates for such 
purchases may b# bautd m future 
estimated utility costs of energy or 
capacity regardless of whether that* 
estimated costs actually track the actual 
costs that art incurred. 

Paragraph (d) sets forth factors on the 
basis of which the Stain regulatory 
authority or nanreguleted utility should 
determine ■ utility'* avoided costs, 
These principles relate both to the 
quality of power available from the 
qualifying facility end ft* ability to 
displace or replace energy end capacity 
on ilia utility's system, 

Subparagraph (1) deals with the 
Availability of capacity from a qualifying 
facility during b> stem daily and 
seasonal peak periods. If a qualifying 
facility can provide energy to u utility 
during peak periods when the electric 
utility is running its most expensive 
generating units, this energy has a 
higher value to the utility than energy 
supplied during offpeak periods during 
which only units with lower running 
costs are operating Ideally, the rates for 
purchases would reflect the cost in the 
purchasing utility's system at the precise 
moment when such energy is supplied. 
The metering equipment that would be 
required to ascertain these times of 
delivery with the requisite specificity 
may be either unavailable or 
prohibitively expensive. To the extent 
that such metering equipment is 
available, however, the State or 
nonrogulatud utility should take into 
account the time nl which the purchase 
from o qualifying facility is made. 

Clauses ft), (Ii), (Hi), (Iv), and (v) deal 
With the reliability of a qualifying 
facility. When an electric utility 
provides power from Its own generating 
units or from those of another electric 
utility, It normally controls the 
production of such power from a control 
location, The ability to so control power 
production enhances a utility's ability to 
respond to changes in demand and 
thereby enhances the value of that 
power to the utility, A qualifying facility 
may bo able to enter into an 
arrangement with the utility which gives 
the utility the advantage of dispatching 
the facility,* 

Clause (ii) refers to a qualifying 
facility's ability and willingness to 
provide power g«4 energy during system 
emergencies, Sccvv;\u 292.109 of these 
proposed regulations concerns the 
provision of electric services during 
system emergencies. It provide* that, to 
the extent that a qualifying facility is 
willing to forego its own use of energy 
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during ayatem emergencies and provide 
power to « utility's ayatem, the rate for 
purchases from the qualifying facility 
should reflect the value of that service. 
Small power production and 
cogeneration facilities could provide 
significant back* up capability to electric 
systems during emergencies. One 
benefit of the encouragement of 
interconnected cogeneration and smull 
power production may be to Increase 
ovaratl system reliability during auch 
emergency condition*. Any such benefit 
should be reflected in the rate for 
purchases from such qualifying 
facilities. 

Clause (Hi) deals with periods during 
whtch a qualifying facility is unable io 
provide power* Fleet ric utilities schedule 
maintenance outages for their own 
generating units at periods during which 
demand Is low, If a qualifying fucility 
can similarly schedule its maintenance 
outages during periods of low demand, 
or during periods in which a utility's 
capacity wit) be adequate to handle 
existing demand, it will enable the 
utility to avoid the necessity to provide 
redundant capacity. With regard to 
forced or unscheduled outages, 
addressed in clause (iv), it is clear that a 
utility cannot avoid the construction or 
purchase of capacity If it is likely that 
the qualifying facility which would 
replace such capacity may go out of 
service during the period when the 
utility needs Its power to meet demand, 
Based on estimated and demonstrated 
reliability of the qualifying facility, the 
rale for purchases from a qualifying 
facility should be adjusted to reflect its 
forced and scheduled outage rate, 

Subclnuse (v) refers to the longht of 
time during which the qualifying facility 
has contractually or otherwise 
guaranteed that it will supply energy or 
capacity to the electric utility. A utility* 
owned generating unit normally will 
supply power for the life of the plant, or 
until U Is replaced by more efficient 
capacity, In contrast, a cogeneration or 
small power production unit might cease 
to produce power as a result of changes 
In the industry or in the industrial 
processes utilized, Accordingly, the 
value of service from the qualifying 
facility to the electric utility will bo 
affected by the degree to which the 
qualifying facility contractually insures 
that It will continue to provide power. In 
order to provide capacity value to an 
electric utility s qualifying facility need 
not necessarily agree to provide power 
for the life of the plant, A utility's 
generation expansion plans normally 
include temporary purchases of firm 
power from other utilities in years 
proceeding the addition of a ma|or 
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$m ration unit If a qualify Ing I'sdldy 
contract* to mm power, far example* 
fori out ytar ptNod. tt may mM* th« 
purchasing utility to avoid entsrini into 
n bulk power purchase arrangement 
with another utility 11w rile for each a 
purchase should thus In bawd m the 
pnc* that such wmr ti purchased, or 
m\ be expected to bo purchased, based 
upon bona fid* offers from another 
utility* 

Bubparairsph (2) concerns the 
relationship of eneigy or capacity from • 
qvmbfyinn facility to tht purchasing 
electric utility's need for such enei*y or 
capacity. If an electric utility ha* 
suffmimd capacity to matt up demands 
ami ia not planning to add any new 
capacity to it! system, than the 
availability of capacity from qualifying 
fncdltfu* will not immediately enable 
the utility to avoid any capacity coat*,'* 
ThU U not to pay that electric utilities 
with systems which have excess 
rapacity need not make purchase* front 
qualifying fncilum*, qualifying facilities 
may obtain payment for the avoided 
energy coat* on a purchasing utility 1 ! 
ay item. Utility ivatemi with mm* 
capacity normally have tniermediata or 
peaking \mlti which use fossil fuel. A* a 
result, during peak hours the energy 
coats on dm systems are high, ami thus 
the rate to a qualifying utility from 
which dm electric utility purchases 
energy should similarly be high. In 
addition, m electric utility system with 
excess capacity may nevertheless plan 
to mid new, mm efficient capacity to 
its system If purchases from qualifying 
facilities enable a utility to defer or 
avoid these new planned capacity 
additions the rate for such purchases 
should reflect the avoided costs of these 
additions. 

Clause (I) of subparagraph (2) refers to 
dm aggregate capability of capacity 
front qualifying facilities to displace 
existing or planned utility capacity. In 
some instances, the small amounts of 
capacity provided from qualifying 
facilities taken individually might not 
enable a purchasing utility to defer or 
avoid scheduled capacity additions or 
purchases, Tim aggregate capability of 
such purchases, may, however* be 
sufficient to permit the deferral or 
avoidance of a capacity addition. 
Moreover, while an Individual qualifying 
facility may not provide the equivalent 
of firm power to dm electric utility, the 
diversity of these facilities may 
collectively reflect the equivalent of firm 
power, The States amt none quisled 
utilities should attempt to devise rate 


svsltsbUUr may. hawmr. \*m\l lK« 
utility to lasers tht rt Hrtmtni el it* least trfetitrs 

Mils, 


mechanisms which wilt ammjipdatel* 

comptusaVt qualifying facilities whoa* 
aggregate Capacity enables the 
purchasing utility to defer nr avoid 
capacity addition*, 

claim (li| refers to the fact that the 
lead time a sands ted with tlm add I dim 
of capacity from qualifying facilities 
may tw less than dm lead time that 
would have been required if tht 
purchasing utility had constructed Ms 
own generating unit, Buoh reduced lead 
time might produce aavbgs in the 
utility's total power pro fuctitm coat, 

Subparagraph (3) addressee the Colt 
of saving# resulting from line losses. In 
determining an appropriate rate for 
purchases from a qualifying facility dm 
rate should wiled the tost savings 
actually accruing to the electric utility If 
energy produced from a qualifying 
facility undergoes line losses such that 
the delivered power is not equivalent to 
the source Of power it replaces, then the 
qualifying facility should be reimbursed 
only for the equivalent amount, if dm 
load served by the qualifying facility |* 
Closer to dm qualifying facility than It is 
to the utility, d is possible that there 
maybe net savings resulting from 
reduced line losses. In such cases, the 
rales should be adjusted upwards, 

Subparagraph (4) provides that an 
electric utility will not be required to 
purchase energy and capacity from 
qualifying facilities during periods in 
which such purchases might result m net 
increased operating costs to the electric 
utility. Identification of these periods 
will be made by dm State regulatory 
authority which has Jurisdiction over the 
utility or by dm noweguhtied electric 
utilities Comments received in response 
to dm Staff discussion paper noted that 8 
if, for example, during low load periods, 
a utility were operating a nuclear plant 
as its most expensive unit, and were 
forced to cut back output from such a 
null in order to accommodate a 
purchase from a qualifying facility, dm 
utility would experience increased costs 
In Increasing the output from dm nuclear 
fie, dity when dm system demand 
inmaae*> u 

lints, because dm avoided cost is tero 
or actually Involves expense to the 
utility, requiring dm utility to purchase 
energy from a qualifying facility during 
such a period would not be Just and 
reasonable to the consumers of the 
electric utility, because It would result In 
incrosied costs to dm system's rate 
payers. Under the proposed I 202, 104(a) 
an electric utility would not be required 
to make energy purchases during such a 
period, 


, ocommtct* of Gwmnww**nh &\\m\ 
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T« Issues 

The Statement 4f ihe Committee of 
Conference states that 


* 1 * the txsmlnstimvnf the level of rstes 
which should apply to the puithsi* by the 
utility of the rojwaefiHW'e sw the small power 
producer's power should am be tnmleiuHl by 
the same evaiamsiUm ss sre utility rate 
applinatfons to determine what is the put ami 
re aimvihl* rate that they should receive fur 
their sleolric power, 


W* note that wmliotvfcn (b)(2) of the 
KimrgyTax Act of 111741 11 made eligible 
for increased business Investment tax 
credit certain properly that may be used 
by small power producers or 
cogenerators However, section 
tt0t(b)(2)(l)) exclude* from such 
ehmbiidy property M wh(ch Is public 
utility property (within dm meaning of 
lection 40(0(5) of the Internal Revenue 
Coda of 1054) M 11 A* » result, if a 
qualifying facility were to be classified 
as a public utility under section atqoird 
of the Internal Revenue Code, it would 
not be eligible for the Increased 
tnvpntmnbtftX credit otherwise 
available- 

The Commission notes that a recent 
change 11 in Treasury Department 
roguklKum amended the deftnltmu of 
the exclusion ‘‘public utility property' 1 
for purposes of eligibility for dm 
InvesUtmiU tax credit so as to exclude 
(from the dehnMon] property used in dm 
business of dm furnishing or sale of 
electric energy if tlm rates are not 
subject to regulation that fixes a rate of 
return on investment- Prior to the 
change, any rate regulation made 
property subject thereto (and involved 
m dm furnishmyor sale of energy) 
public utility property. 

11m Commission observes that the 
rates for purchases set forth in this 
rulemaking for purchases of energy from 
qualifying facilities are not based on a 
rate of return on Investment As a result* 
the Commission believes that property 
owned by qualifying facilities should not 
be classified as public utility property 
under section 4 ignis) of the Internal 
Revenue Code of 1954 If such property 
is not classified as public utility 
property, the qualifying facility wdUm 
eligible to receive the additional 
investment tax credit set out in section 
301(b) of the Energy Tax Act of l ira 
Tim Commission wishes to express its 
opinion on this matter in an effort to 
further encourage cogeneration and 
small power production by means of this 
rulemaking process* 
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1 292 *W 6 Hatot for « 0 /*t' 

Section 210(c) of PURPA provide! that 
the rules requiring ulilitiee to eell 
electric eneray to qualifying facilities 
eh all ensure that the rate* for such sates 
are just and reasonable, in the public 
Interest, and nondlicriminatory against 
qualifyini cogenerators or small power 
producers, As noted in the Staff 
discussion paper, 11 this section 
contemplates rates formulated on the 
basis of traditional ratemaking (/>., cost 
of service) concepts, 

► Paragraph (a) provides that rates for 
sales from electric utilities to qualifying 
facilities shall not bo discriminatory 
against such facilities In comparison to 
rates to other customers served by the? 
electric utility. Par tgraph (a) also stales 
that such rates shaft be just and 
reasonable and in i/m public interest. 

A qualifying facility is entitled to 
purchase backup or standby power at a 
rate which reflects the probability that 
the qualifying facility will or will not 
contribute to the need for utility 
capacity ami Ihu use of utility 
capacity. ,# Thus, when the utility must 
reserve capacity to provide service to a 
qualifying facility, the costs associated 
with that reservation are properly 
recoverable from the qualifying facility 
if the utility would assess these costs to 
noivgeneraiiim customers. 1 * 

Paragraph (b) provides that electric 
utilities must provide to qualifying 
facilities any sendees which would be 
provided by the electric utility to a retail 
customer who does not have his own 
generation. 

Normally the determination of an 
appropriate rate to a class of customers 
Is based on an examination of loud data 
relating to such customers, At this timet 
however, even those utilities which have 
good load data regarding existing 
customer classes do not have load data 
regarding usage by qualifying 
cogeneration and small power 
production facilities, Until such data is 
collected, the Commission believes that 
rates for sales to qualifying facilitiei 
should be at least as favorable as those 
available to utility customers having 
comparable load characteristics or 
falling under similar load classifications, 

Paragraph (c) sets forth certain types 
of service which electric utilities are 
required to provide to qualifying 
facilities even if such types of service 
are not provided to other customers, 
These types of service are; 
supplementary power, backup power, 


a Smff illieuuion tv*p«r at 14-20. 
’•Comment* of KLCQN (Klrr-triclty Coniunw 
Heiourc* Couhrit), Ulfd AusutM, isra, n y 
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interruptible power, and maintenance 
power. The Commission believes that 
this requirement is necessary to 
encourege small power production and 
cogeneration, 

Supplementary power is power used 
by a facility In addition to that which K 
ordinarily generates on Its own. Tims, a 
cogeneration facility with a capacity of 
ten megawatts might require five more 
mega watts from a utility on a continuing 
basis to meet Its electric load of fifteen 
megawatts, The five megawatts supplied 
by the electric utility would normally be 
provided as supplementary power, 

Backup power Is power available to 
replace power generated by a facility’s 
own generation equipment. In the 
example provided above, a cogeneration 
facility might contract with an electric 
utility for the utility lo have available 
ten megawatts, should the cogenerator’s 
units experience an outage, 

Interruptible power Is power supplied 
by a utility on an “as available” basis, 
Because interruptible power normally is 
sold at a lower rate, a qualifying facility 
may wish lo cease operations when 
utility power is Interrupted rather than 
pay the higher rale necessary to assure 
linn supplementary supplies, 

Miiintonnnce power is supplied during 
scheduled outages. By prenmingmmmt, 
a utility can agree to provide such 
power during periods when the utility’s 
other loads arc low, thereby avoiding 
the Imposition of large demands on the 
utility during peak periods. 

Paragraphs (d)(1) and (d)(2) provide 
that rate* for sales of backup or 
maintenance power shall not be based 
on the assumption that forced outages or 
other reductions in output by each 
qualifying facility on an electric utility’s 
system will occur simultaneously or on 
the assumption that they will occur 
during the system peak, bike other 
customers, qualifying facilities have 
Intrudes! diversity, In addition, because 
of the variations in she and load 
requirements among various types of 
qualifying facilities, such facilities will 
have InterclasH diversity. 

The effect of such diversity Is that an 
electric ulUifty supplying backup or 
maintenance power to qualifying 
facilities will not have to plan for 
reserve capacity to serve such facilities 
on the assumption that every facility 
will use power at the same moment, The 
Commission believes that probabilistic 
analysis of their demand will show that 
a utility need not reserve capacity on a 
cnedO’one basts to meet backup 
requirements. Paragraphs (d)(1) and 
(d)(2) prohibit utilities from basing rates 
on the unsupported assumption that 
qualifying facilities will impose 


demands simultaneously and at system 

peak. 

Paragraph (d)(3) provides that rates 
for Sales from an electric utility to a 
qualifying facility shall take into 
account the extent to which a qualifying 
facility has coordinated periods of 
scheduled maintenance with an electric 
utility, If a qualifying facility 
coordinates periods of outage with an 
electric utility the demand that the 
qualifying facility Imposes on the 
utility • system will not create capacity 
requirements to the same extent that 
such a demand would create if the 
utility were required to provide such 
service without prior notice. 

1 2$z w? Sim ultcwmi$ purchase and 

Stf/if. 

Section 292107 deals with the 
situation referred to In thy Staff 
discussion paper In which a cogunerntor 
or small power producer desires to sell 
all of its output to a utility and purchase 
all of Its needs from the utility 
simultaneously. As observed in the Staff 
discussion paper, and efficient use of 
society’s resources requires that when 
there is « need for additional capacity, 
and a utility’s customer can construct o 
new plant more cheaply than the utility 
can, he should be encouraged to do so. u 
A qualifying facility may have 
previously used a portion of its electric 
output to supply its own power needs* 
Thai It chose to generate Us own electric 
power, rather than purchase such power 
from an electric utility, indicates that 
there were sufficient economic 
incentives io so act. To penult such a 
facility to sell that portion of its electric 
output to dm utility at the utility’s 
^voided costs and replace that 
electricity from the electric utility at 
nonducraiwmial (and presumably 
lower) rates would increase the 
purchased power costs of the pnichmdng 
utility and thus would Increase the rates- 
charged to the utility’s other customers. 
The Commission believes that it Is not 
necessary to the encouragement of 
cogeneration and small power 
production that a qualifying facility be 
permitted to obtain avoided coshbased 
rates for th’s portion of its electric 
output, Accordingly, the Commission 
proposes that for energy generated by a 
new facility or by capacity installed 
after the date of issuance of these rules, 
a qualifying facility be permitted to sell 
Its output at rates established under the 
section 210(b) of PUKflA pricing 
mechanism while simultaneously 
purchasing electric energy from a utility 
pursuant to Hi retail rate schedules. 
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1 392*1(0 C<mU of inUHxxmniciip** 

Paragraph (a) defines 

'Interconnection costs" at tha 
reasonable costa of connection, 
•witching, metering, transmission, safety 
provision* and other costs to an electric 
utility resulting from interconnected 
operation between an electric utility and 
a qualifying facility* 

Paragraph (h) states that each 
qualifying facility must reimburse any * 
electric utility which purchases capacity 
or energy from the qualifying facility for 
any interconnection costa, These costs 
arc limited to the net increased costs 
imposed on an electric utility compared 
to those it would have incurred had it 
generated the energy itself or purchased 
an equivalent amount of energy or 
capacity from another source* 

If, with the consent of a qualifying 
facility, an electric utility elects to 
transmit energy from the qualifying 
facility to another electric utility, the 
costs of transmission constitute 
interconnection costs as defined In this 
paragraph. Under paragraph (bj, these 
costs must be borne by the qualifying 
facility unless the transmuting utility 
agrees to share them, 

The cost responsibility of the 
qualifying facility was well summarised 
in comments by The Southern Company 

We believe that the interconnection coils 
which should be addressed in the rules art 
ih om incremental costa that go beyond the 
cost to the system for connecting • normal 
(i ts, no generation) customer. These costs 
will include the additional relaying, 
switching, metering, line, and prOtectivs 
aqulpmenMnclustve of equipment 
changedut cos I— required in the sen era! 
vicinity of the facility because of the 
customer's generation, Recognition must ha 
given to the fact that protection goes bsiyoud 
the protection of equipment and personnel of 
the qualifying facility and utility* Tim rules 
also must provide for th*! protection of other 
customers of the utility that may be affected 
by the operation of the qualifying facility, >• 

Thus, It is only the iiddltiomil costs 
which result from interconnected 
operation for which the qualifying 
facility Is responsible; If the utility 
would have provided retail service to 
the customer, those expenses may not 
be assessed against the qualifying 
facility merely because the facility Is 
also supplying power and energy. If, 
however, as n result of the qualifying 
facility’s export of power, the utility is 
required to install additional switching, 
safety or othrjr equipment, the qualifying 
facility Is responsible for those 
expenses, 

Tarn graph (c) provides that • 
qualifying facility must reimburse an 
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•lactvfc •tllity which sell* capacity or 
•ntrgy to the qualifying facility for 
Interconnactiofi coats it suiting from 
such sale, Ordinarily, the service 
obligation of an slecU lc utility wilt 
contain standard procedures for the 
allocation of Interconnection costs 
between a retail customer and the 
electric utility* Paragraph (c) also 
provides that Interconnection costs to 
qualifying facilities ahatr not b# 
discriminatory in relation to the 
practices of the electric utility with 
regard to other retail customer*, 

1 292J00 System mcr$encw$* 
Paragraph (a) provides that, except at 
provided under aection 302(c) of the 
Federal Tower Act or pursuant to a 
contract or agreement Iwtween a 
qualifying facility and an electric utility, 
no qualifying facility shall be compelled 
to provide energy or capacity to the 
electric utility during an emergency 
beyond the extent provided by 
agreement between the qualifying 
facility and the utility. 

Many comment! from oogeneratora 
and email power producer* expressed 
concern that, during a system 
emergency, they might he required to 
make available all of their generation to 
Die utility. Such a requirement might 
interrupt Industrial processes with 
resulting damage to equipment and 
manufactured good*. Many Industries 
Install their own generating equipment 
in order to insure that even during a 
system emergency, their supply of 

! lower Is not interrupted, To put In 
eopardy the availability of power 
mcftuse of the facility's ability to 
provide power to the system during non* 
emergency periods would result In the 
discouragement of interconnected 
operation and a resultant 
discouragement of cogeneration and 
•mall power production, The 
Commission therefore proposes that the 
qualifying utility's obligation to provide 
power be established through contract, 

In order to receive full credit for 
capacity, a qualifying facility must offer 
power during system emergencies to the 
same extent that it has agreed to 
provide power at thu purchasing utility's 
discretion* For example, • 30 megawatt 
cogenera tor may require 20 megawatts 
for Its own Industrial purposes, and thus 
may contract to provide To megawatts of 
capacity to the purchasing utility* During 
an emergency, the cogenerator must 
provide the 10 megawatts contracted for 
to the utility; It need not disrupt Us 
industrial processes by supplying Its full 
capability of 30 megawatts. Of course, if 
It should so desire, a cogenerator could 
contractually agree to supply the full 30 
megawatts during system emergencies. 


The availability of such additional back* 
up capacity should increase utility 
sysUras reliability, and should be 
accounted for in the utility's ra.es for 
purchases from the coaenerator, 

Paragraph (b) provides that an electric 
utility may discontinue purchases from a 
qualifying facility during a system 
emergency If such « purchase would 
contribute to the emergency, In addition, 
during system emergencies, a qualifying 
facility must be treated on a non* 
discriminatory basis— he, , on the same 
basis that other customers of a simitar 
etnas with similar load cb ;racturistic* 
are treated with regard to interruption In 
service, 

1 292, HO Standards far operating 
reliability* 

Section 210(a) of PURPA states that 
the rules requiring electric utilities to 
buy from and sell to qualifying facilities 
shall include provisions respecting 
minimum reliability of qualifying 
facilities (including reliability of such 
facilities during emergencies) and rules 
respecting reliability of electric energy 
service to be available to such facilMuis 
from electric utilities during 
emergencies, Staff* analysis presented 
in ihe discussion paper regarding 
reliability of a particular qualifying 
facility concluded that every incidence 
of qualifying facility reliability can be 
accounted for through price; namely, the 
less reliable a qualifying facility might 
be, the less it should Liu entitled to 
receive for purchases of its power by the 
utility, The majority of comments 
received regarding this issue endorsed 
the Staffs recommendation, 

Accordingly, Die Commission proposes 
that there be no specific standard 
reh ting to the reliability in the sense of 
ability to provide power for qualifying 
facilities. 

Many commentors have proposed that 
the Commission's rules ensure that 
Interconnection with qualifying facilities 
does not disrupt system reliability, One 
commentor proposed that qualifying 
facilities must automatically disconnect 
from utility lines upon Interruption or 
interference with utility service, or upon 
the flow of excessive current between 
the utility system and the nomutility 
generator.* 0 

It is the Commission's understanding 
that safety equipment exists which can 
ensure that qualifying facilities do not 
energize utility lines during utility 
outages. This section acco, Singly 

rovldes that any qualifying facility may 

e subject to reasonable standards to 
ensure system safety and reliability in 
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Interconnected operations. Each State 
regulatory authority and nonregulated 
electric utility it permitted to establish 
standard* for Interconnected operation 
between electric utilities and qualifying 
facilities. These standards may be 
recommended by a utility or any other 
person, Tite standards must be 
accompanied by a statement showing 
the need for the standard on the basis of 
system safety and operating 
requirements, 

Subport C 

Summary* of Thb Subpart 

Rules proposed In this subpart are 
intended to carry out the responsibility 
of the Commission to encourage 
cogeneration and small power 
production by clarifying to all nartles 
concerned the nature of the obligation to 
implement the Commission's rules under 
lection 210. 

In the Commission's view, section 
210(f) affords the State regulatory 
authorities and nonregutated electric 
utilities great latitude in determining the 
manner of implementation of the 
Commission’s rules so tong as the 
manner chosen Is reasonably designed 
to implement the requirements of 
Subpart A, The Commission recognizes 
that many States and individual 
nonregulated electric utilities have 
ongoing programs to encourage small 
power production and cogeneration, The 
Commission also recognizes that 
economic and regulatory circumstances 
vary from State to Stata and utility to 
utility. It Is within this broed latitude, 
and with the recognition of the work 
already begun *nc of the variety of local 
conditions that the Commission 
proposes to promulgate Its regulations 
requiring Implementation of rules issued 
under section 210, 

Decause of the Commission's desire 
not to create unnecessary burdens at the 
State level, these proposed rules provide 
a procedure whereby a State regulatory 
authority or nonregulated electric utility 
may apply for a waiver if H can 
demonstrate that compliance with 
certain requirements of Subpnrt A Is not 
necessary to encourage congeners tlon 
or small power production ami is not 
otherwise required under section 210. 

Implementation 

Section 210(f) of PURPA requires that 
within one year after the date that this 
Commission prescribes its rulce under 
subsection (a), and within one year of 
the date any of these rules is revised, 
each State regulatory authority and each 
nonregulated electric utility, after notice 
and opportunity for hearing, must 


Implement the rules or revisions thereof, 
as the case may be, 

The obligation to Implement section 
210 rules is a continuing obligation 
which begins within one year after 
promulgation of such rules. The 
requirements to Implement may be 
fulfilled either through (1) the enactment 
of laws or regulations at the State level, 
(2) by application on a case*by*case 
basis by the State regulatory authority, 
or nonregulated utility, of the rules 
adopted by th<* Commission, or (3) by 
any other action reasonably designed to 
Implement the Commission’s rules. In 
the first case, implementation would 
consist of the Issuance of rules after 
notice, and an opportunity for a hearing. 
In the second case, the State regulatory 
authority or nonregulated utility would 
be required to hold hearings regarding 
its proposed procedure for operating on 
a case<by*case basis, within the one* 
year statutory period, 

Haviwmd Enforcement 

Section 210(g) of PURPA provides one 
of the mount of obtaining judicial 
review of a proceeding conducted by a 
State regulatory authority or 
nonregulated utility for purposes of 
Implementing the Commission’s rules 
under section 210. Under subsection (g), 
review may be obtained pursuant to 
procedures set forth in section 123 of 
PURPA, This section contains provisions 
with regard to judicial review and 
enforcement of determinations made by 
State regulatory authorities and 
norreguittted utilities under Subtitle A* 

8, or C of Title I in the appropriate State 
court, These provisions also apply to 
revluw of any action taken to implement 
the rules under section 210, This means 
that persons can bring actions in State 
court to require the State regulatory 
authorities or nonregulated utilities to 
Implement these regulations. Section 
123(c)(2) of PURPA restates the 
requirements of section 123(c)(1) as they 
apply to Federal agencies. This 
distinction between Federal agencies 
and non-Federal agencies also applies to 
review and enforcement of the 
Implementation of the rules under 
section 210, 

Finally, the Commission believes that 
review and enforcement of 
Implementation under section 210 of 
PURPA, can consist not only of review 
and enforcement as to whether the State 
regulatory authority or nonregulated 
electric utility has conducted the Initial 
implementation properly— namely put 
Into effect regulations Implementing 
section 210 rules or procedures for that 
Implementation, after notice and an 
opportunity for a hearing, It can also 
consist of review and enforcement with 


regard to the application by a State 
regulatory authority or nonregulated 
electric utility, on a ca*a*by»casc basis, 
of its regulations or any other provision 
(t may have adopted to Implement the 
Commission's rules under section 210, 

Section 210(h)(2)(A) of PURPA states 
that the Commission may enforce 
regulations under section 210(f). The 
Congress has provided not only for 
private causes of action In State courts 
to obtain judicial review and 
enforcement of the implementation of 
the Commission’s rule* under section 
210, but has also given to the 
Commission that authority, 

6action*by»Sactioo Analysis 

1 292301 Implementation by State 
regulatory authorities and nonregulated 
utilities , 

Paragraph (a) of I 292,301 sets forth 
the obligation of each State regulatory 
authority to commence implementation 
of Subpnrt A within one year of the date 
these rules take effect, In complying 
with this paragraph the State regulatory 
authorities are required to provide for 
notice and opportunity for public 
hearing. A* described in the summary of 
this pari, such implementation may 
consist of the adoption of the 
Commission’s rules, an undertaking to 
resolve disputes between qualifying 
facilities and electric utilities arising 
under Subpart A, or any other action 
reasonably designed to implement 
Subpart A. 

This section does not cover one 
provision of Subpart A which is not 
required to implemented by the State 
regulatory authority or nonregulated 
electric utility. This provision is 
1 *192,103, ihu implementation of which 
is subject to I 292,302, which will be 
discussed below. 

Subsection (b) sets forth the 
obligation of each nonregulated electric 
utility to commence, after notice and 
opportunity for public hearing, 
implementation of Subpnrt A, The 
nonregulated electric utilities, being 
both the regulator and the utility subject 
to the regulation, may satisfy the 
obligation to commence implementation 
of Subpnrt A through Issuance of 
regulations, an undertaking to comply 
with Subpart A» or any other action 
reasonably designed to Implement that 
subpnrt, Paragraph (c) sets forth a 
reporting requirement under which each 
State regulatory authority and 
nonregulated electric utility is to file 
with the Commission not later thun one 
year after these rule* take effect, a 
report describing the manner in which It 
Is proceeding to implement Subpart A. 
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j 292 302 Implementation of report"# 
dqalm* 

The obligation to comply with 
1 202,103 i« Impoied directly on electric 
utilities* This is different from the retd of 
Subpart A where the obligation to act is 
imposed on the State regulatory 
authority or nonreguluted electric utility 
ill its role its regulator* The Commission 
is exercising its authority under section 
133 of PURPA to require this reporting. 

Any electric utility which fulls lo 
comply with the requirements of 
{ 202103(b) if subject to the same 
penalties us It might receive us u result 
of a future to comply with the 
requirements of the Commission's 
regulations Issued under section 133 of 
PURPA, As stated earlier in this 
preamble* the data required by ( 202103 
will form the basts for the rates for 
purchases; I 292103 is thus a critical 
element in the program this Commission 
Is providing* The Commission believes 
Oml* with regard to utilities subject to 
section 133 of PURPA, the Commission 
limy exercise its authority under section 
133 to require the data required by 
I 292102(b) on the basis that (lie 
Commission finds such informs Mon 
necessary to allow determination of the 
costs associated with providing electric 
services. With regard to utilities not 
subject to section 133* If they fail to 
provide the data called for in 
( 292, 103(c), the Commission may 
compel its production under the Federal 
Power Act and other statutes which give 
the Commission authority to require 
reporting of this data. 

( 292*303 | VwVer& 

Paragraph (a) provides for a 
procedure by which any Stale regulatory 
authority or nonregulated electric utility 
may apply for a waiver from the 
application of any of lha requirements of 
Subpari A other than I 292103* This 
provision is Included In recognition of 
the need for the Commission to afford 
flexibility to the States and 
nonregulated utilities to implement the 
Commission's rules under section 210, 

Paragraph (b) provides that any 
electric utility subject to the 
requirements of i 292103(c) may apply 
to the Commission for a waiver from the 
application of such requirements, This 
provision is included to afford to the 
Commission flexibility to enforce the 
obligations of 1 292103(c) »0 that it may 
consider the burden which may be 
placed on the utility by application of 
this section, 


Subpart D«~&wmtton of Qualify"# 
Small Power Production and 
Caycneratm Facilities From Certain 
Federal and Slate Laws and Heyulatiam 

1 292 40 \ Exemptions for qualifying 
fact htws from the Federal Power Act* 

Section 2KHe) of PURPA states that 
the Commission shall prescribe rules 
under which qualifying facilities are 
exempt In part from the Federal Power 
Act, from the Public Utility Holding 
Company Act of 1935, from Stale laws 
and regulations respecting the rates, or 
respecting the financial or 
organizational regulnlion. of electric 
utilities, or from any combination of the 
foregoing, if the Commission determines 
such exemption !» necessary to 
encourage cogeneration ami small 
power production* As noted in the Staff 
discussion paper, the Congress intended 
the Commission to make liberal use of 
its exemption authority in order to 
remove the disincentive of utilitylype 
regulation* Tim Commission believes 
that broad exemption is appropriate. 

Section 210(e)(2) of PURPA provides 
that the Commission Is not authorized to 
exempt small power production 
facilities of 30 to 60 megawatt capacity 
from any of these la ws. An exception is 
made for small power production 
facilities using biomass, Such Facilities 
between 30 and W) megawatts may be 
exempted from the Public Utility 
Holding Company Act of 1935 and from 
Stale regulations but may not be 
exempted from the Federal Power Act 

Paragraph (a) sets forth those 
facilities eligible for exemption. 
Paragraph (b) provides that facilities 
described in paragraph (a) shall bo 
exempted from nil but certain specified 
sections of the Federol Power Act. 

Section 2tO(e)(3)|C) of PURPA 
ro vides that no qualifying facility may 
a exempted from any license or permit 
requirement under Part I of the Federal 
Power Act, Accordingly, the 
Commission proposes not to exempt 
qualifying facilities from Part 1 of the 
Federal Power Act, Thu Commission 
recently issued simplified procedures for 
obtaining water power licenses for 
hydroelectric projects of 1.5 megawatts 
or less, and has issued proposed 
regulations to expedite licensing of 
existing facilities, 11 

A* noted in the discussion paper, 
cogeneraiors and small power 
production facilities could be the subject 
of un order under suction 202(c) of the 
Federal Power Act requiring them to 


Outer No it. Simplified f’roertiure* for 
Crrl<Un W»lrf Po*vi*r Meerut*. Docket No. RM?tM, 
li*ued September 5, 1V7S, imt AppiicnUon for 
Uc*n«« for Major Project— F.xiitfn# D«m, Docket 
No. 44 F,R, 24095 (April 21, IV?#), 


provide energy If thfe- Economic 
Regulatory Administration determines 
that an emergency situation exists. 
Because application of this section is 
limited to emergency situations and is 
not affected by the fact that a facility 
attains qualifying status or engages in 
Interchange* with an electric ntilily, the 
Commission proposes that qualifying 
facilities not be exempted from section 
202(c) of the Act, 

Sections 203, 204, 205. 20C, 2Cfl, 301, 

302 and 304 of the Aci reflect trodibomd 
rale regulation or regulation of seeurfiwa 
of public utilities, The Commission 
proposes that qualifying facilities be 
exempted from these sections of the 
Federal Power Act. 

Section 305(c) of the Act imposes 
certain reporting requirements on 
Interlocking directorates* The 
Commission proposes that any person 
who otherwise is requred to file a report 
regarding interlocking positions not be 
exempted from such requirement 
because he or she is also a director or 
officer of a qualifying facility. 

Finally, the enforcement provisions of 
Part lii will continue to apply with 
respect to the sections of the Federal 
Power Act from which qualifying 
facilities are not exempt. 

1 292402 Exemptions for q uolifyim 
facilities from the public Utility ttaldmy 
Company Aci and Certain State Laws 
and Nesufatmsu 

Under section 210(e) of PURPA the 
Commission can exempt qualifying 
facilities from regulation under the 
Public Utility Holding Company Act of 
1935 mid State laws and regulations 
concerning rales or financial 
organizations, Only cogeneration 
facilities and small power production 
facilities of 30 megawatts pr ies* may be 
exempted from boih of these laws, with 
the exception that any qualifying small 
power production facility (I, e., up to HQ 
megawatts) using biomass ns a primary 
energy source can be exempt oil from 
these laws. 

The Staff discussion paper 
recommended that, where a qualifying 
facility is subjected to more stringent 
regulation than other companies solely 
by reason of the fact that it is engaged in 
the production of electric energy, these 
more stringent requirements should be 
eased through exemption of qualifying 
facilities. By excluding any qualifying 
facility from the definition of an 
“electric utility company" under section 
79 (b)(3) of the Public Utility Holding 
Company Act of 1935, such facilities 
would be removed from Public Utility 
Holding Company Act regulation which 
is applied exclusively to electric utility 
companies, Moreover, by excluding 
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qualifying facilities from Ihls definition, 
parent companies of qualifying facllilite 
would not be subject to additional 
regulation as a result of electric 
activities of their subsidiaries, The 
Commission therefore believes that in 
order to encourage cogeneration and 
small power production it is necessary 
to exempt cogonerators and small power 
producers from the provisions of the 
public Utility Holding Company Act of 
1935 * 

Accordingly, paragraph (b) states that 
no qualifying facility shall be considered 
to be an “electric utility company", as 
denned in section 70 (b)(3) of the Public 
Utility Holding Company Act of 1933. 

Section 210(e) of PUKPA states that 
qunlifying facilities which may be 
exempted from the Public Utility 1 
Holding Company Act may also be 
exempted from State laws and 
regulations respecting the rates or 
respecting the financial or organisation 
regulation of electric utilities* The Staff 
discussionpaper sets forth two 
approaches ip be iaken to exemption 
from State law* One would be to 
analyze the laws of each Stale and 
apply the exemptions citing specific 
sections of State law and regulations, 

The second approach discussed would 
be to make a broad proscription from 
State laws and regulations which would 
conflict with the State's Implementation 
of the Commission’s rules under section 
210 , 

All of the comments received 
recommended the broader approach* 

The Commission believes that such 
broad exemption is necessary to 
encourage cogeneration or small power 
production. Accordingly, subparagraph 
Mil) provides that any qualifying 
facility shall be exempt from State laws 
and regulations respecting rates for 
stiles of electric energy to electric 
utilities, and from financial and 
organizational regulation of electric 
utilities. 

Subparagraph (c)(2) provides that, 
upon request of u State regulatory 
authority a nonregulaled electric Utility, 
the Commission may limit the 
applicability of the broad exemption 
from the Statu laws* This provision is 
intended to add flexibility to the 
exemption. 

The Commission perceives that there 
may be instances in which a qualifying 
fact lily would wish to have an 
interpretation of whether or not it l» 
subject to a particular State law in order 
to remove any uncertainty, Under 
subparagraph (c)(2), the Commission 
may determine whether a qualifying 
facility is exempt from a particular State 
law or regulation. 


APPENDIX G 
QUALIFYING STATUS 


That portion of the preamble to the final rules on small power 
production and cogeneration facilities that pertains to "Qualifying Status" 
(Docket No, RM 79-54, Fed. Reg. 17959 (March 20, 1980)) appears on the 
following pages. 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

tiCFR Part 292 

[Docket No, R 1171-54) 

Small Power Production and 
Cogeneration Facllitlea-^ Qualifying 
Status 

aoencv; Federal Energy Regulatory 

Commission, DOE. 

action; Final rule. 

summary: The Federal Energy 
Regulatory Commission hereby adopts 
regulations that implement section 201 
of the Public Utility Regulatory Policies 
Act of 1970, Those rules sot forth criteria 
and procedures by which small power 
producers and cogeneration facilities 
can obtain qualifying status ta receive 
the rote benefits and exemptions set 
forth in the Commission’s rules 
implementing section 210 ofPURPA, 
which were issued on February 19. 1900 
(45 FR 12214. February 25. 1000). 
effective oate: March 12. 1900 

FCM FURTHER INFORMATION CONTACT; 

Rosa Ain, Office pf the General Counsel. 025 
Nprih Capitol Street, NE„ Washington. DC. 
20s 20, (202) 357-0440, 

Bernard Chow, Office of Electric Power 
Regulation, 400 First Street, NR. 
Washington. D.C„ (202) 370-0204, 

James Uios, Office of Regulatory Analysis, 
025 North Capitol Street, NK., Washington, 
D.a 20120, (202)357-0150. 

Adam Wenner, Office of the General 
Counsel, 025 North Capitol Street, NR., 
Washington, D.C, 20420, (202) 057-0330. 

•umCMENTANV information; 

March 10«0. 

Section 201 of the Public Utility 
Rogiv) Jtory Policies Act of 1970 (PURPA) 
mandates that the Federal Energy 
Regulatory Commission (Commission) 
prescribe rules under which small power 
production facilities and cogeneration 
facilities can obtain “qualifying’' status, 
and thus become eligible for the rates 
and exemptions set forth in the 
Commission's rules implementing 
section 210 of PURPA, 

Section 201 of PURPA 1 defines a 
“small power production facility" as a 
facility which; 



1 Section 3(17)[A) of the Federal Power Act, 


(1) Produces electric energy solely by the 
use, as a primary energy source, of biomass, 
waste, renewable resources, or any 
combination thereof; and 

(2) \\u u power production capacity which, 
together with any other facilities located at 
the same site (as determined by the 
Commission], Is not greater than 00 
megawatts. 

A cogeneration facility is defined as a 
faeiiiiy which produces electric energy 
and steam or forms of useful energy 
(uach as heat) which are used for 
industrial, commercial, healing, or 
cooling purposes * 

Thus, cogeneration facilities 
simultaneously produce two forms of 
useful energy, namely electric power 
and heat. Cogeneration facilities can use 
significantly Icbb fuel to produce 
electricity and steam (or other forms of 
energy) than would bo needed to 
produce the two separately, I3y using 
fuels more efficiently, cogeneration 
facilities can make a significant 
contribution to Ihe Nation's effort to 
conserve its energy resources. 

Small power production facilities as 
defined in the Act use biomass, waste, 
or renewable resources, including wind, 
solar energy and water, to produce 
electric power. Reliance on these 
sources of energy can reduce the need to 
consume fossil fuels to generate electric 
power, 

Prior to the enactment of PURPA, a 
cogunarutor or small power producer 
seeking to establish interconnected 
operation with a utility faced three 
major obstacles. First, a utility wub not 
generally willing to purchase the electric 
output or was not willing to pay an 
appropriate rate. Secondly, some 
utilities charged dlscrimlnatorily high 
rates for back-up service to cogenerators 
and small power producers. Thirdly, a 
cogcnerntor or small power producer 
which provided electricity to a utility’s 
grid ran the risk of being considered an 
electric utility and thus being subjected 
to extensive State and Federal 
regulation* 

Sections 201 and 210 of PURPA are 
designed to remove those obstacles. 

Each electric utility is required under 
section 210 to offer to purchase 
available electric energy from 
cogeneration end small power 
production facilities which obtain 
qualifying status under section 201 of 
PURPA, and to provide backup power 
and other services to such facilities on a 
non-discriminatory basis. For such 
purchases, electric utilities are required 
to pay rates which ore just and 
reasonable to the ratepayers of the 
Utility, which are in the public interest, 


* Section 3(18)(A) of the Federal Power Act, 
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and which do not discriminate against 
cogenerators and small power 
producers. Section 210(e) ofPURPA 
provides that the Commission con 
.exempt qualifying facilities from State 
regulation regarding utility rates and 
financial organization, from Federal 
regulation under the Federal Power Act 
(other than licensing under Part I), and 
from the Public Utility Holding Company 
Act. Finally, under section 200(c)(3) of 
the Natural Gas Policy Act of 1970 
(NCPA), the Commission mov exempt 
qualifying cogeneration facilities from 
the Incremental pricing program under 
Title 11 of tho NCPA, 

In this rulemaking, tho Commission 
sets forth requirements for qualifying 
cogeneration and small power 
production facilities and procedures by 
which such facilities may obtain 
qualification, Rules Implementing 
section 210 of PURPA have been 
proscribed In Pocket No, RM79-55,* 

Any qualifying facility is eligible for 
the exemptions set forth in Subpart F of 
this part of the Commission’s regulations 
immediately upon issuance of these 
rules, With regard to tho rale benefits 
for qualifying facilities found in Subpart 
C of this part, however, the statute 
provides that the State regulatory 
authorities and nonroguiated electric 
utilities will have up to one year to 
Implement the Commission's rules. 
Therefore, the latest date by which 
qualifying facilities will bo eligible to 
receive these PURPA*derived rate 
benefits is February 19, 1901, 

1. Procedural History 

On June 27, 1979, the Commission 
Issued proposed rules in this docket 4 to 
determine which cogeneration and small 
power production facilities may become 
"qualifying" cogeneration or small 
power production facilities under 
section 201 ofPURPA. 

Public hearings on RM79-54 wore held 
in San Francisco on July 23, 1979, 

Chicago on July 27,1979, and 
Washington, D.C, on July 30,1979, 
Written comments were also received, 

On October IB, 1979, the Commission 
issued n Notice of Proposed Rulemaking 
Under. Section 210 of PURPA in Docket 
No, RM79-55,* On October 19, 1979, the 
Commission made available Its 
preliminary Environmental Assessment 
(EA) of the proposed rules in Docket 
Nos, RM79-54 and RM79-55, 

In a Request for Further Comments,* 
the Commission requested further public 


MS C.F.R, Part 292, Subpart# A. C, D and F; 45 FR 
12214 (Feb. 25,1960). 

« 44 FR 38872 (July 3. 1979), 

*44 FR 61190 (Oct, 24, 1979), 

•44 FR 61977 (Oct. 29, 1979). 
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comment on both proposed ruled, and on 
the finding* sot forth In the preliminary 
EA. In order to obtain the data, view*, 
and argument* of Interested person*, the 
Commission Staff held public hearings 
In Seattle on November lb, 1979, In New 
York City on November 29, 1979, In 
Denver nn Ho vember 30, 1979, and lit 
Washington, p.C, on December 4 and 5, 
1979, The Commission also received 
written comment, All of the comments 
were considered In the formulation of 
this final rule, 

II, Summary 

These rule* set forth criteria and 
procedures by which cogeneration and 
small power production facilities can 
obtain qualifying status to receive the 
rale benefits and exemptions set forth in 
the Commission** rules Implementing 
section 210 of PURPA, 

The rules In this docket permit 
qualification without a need for specific 
Commission action. They also make 
available an optional procedure under 
which, should it prove desirable, a 
facility can guin certification as a 
“qualifying facility,” For qualifying 
small power production facilities, the 
efficiency standards contained in the 
proposed rule have been eliminated, and 
the permitted level of oil, natural gas 
and coal use for startup, testing, flame 
stabilization, and operation during 
outages of the primary energy supply 
system has been increased and the form 
of that requirement has been simplified, 
For qualifying cogeneration facilities, 
efficiency standards still must be met by 
certain n*w facilities using oil or gas. In 
addition, certain operating standards 
have been adopted for purposes of 
assuring that a qualifying cogenerator Is 
a bona fide cogenerator, 

III, S«ctU>n‘by*Section Analysis 

9 292,201 Scope 

Section 292.201 describes the scope of 
Subpart P of the Commission's rules, 
Subpuri B provides the criteria for and 
manner of qualification of small power 
production and cogeneration facilities 

I 292.202 Definitions 

This section contains definitions 
applicable to this subpart of the 
Commission's rules. 

Paragraph (a) defines "biomass” as 
any organic material not derived from 
fossil fuels, The proposed rule defined 
"biomass” as plant materials which are 
obtained from cultivation, or harvested 
from naturally occurring vegetation 
without significant depletion of the 
resource, Commenters recommended 
that the Commission expand the 
definition to include any organic 


material not derived from fossil fuels, 
The commenters stated that most 
studies dealing with energy recovery 
from organic material other than fossil 
fuels have included municipal (and most 
industrial) solid waste within the more 
general category of biomass. 

The Commission agrees with the 
commenters who urged the Commission 
to expand the scope of this definition, 
The Commission observes that applying 
a narrow definition of biomass might 
hinder development of small power 
production facilities between 30 
megawatts and ao megawatts In 
capacity. Use of a definition of biomass 
which includes byproducts of the 
manufacturing, harvesting, and growing 
of agricultural products, including wood, 
will enable a greater number of small 
power producers between 30 and 00 
megawatts to take advantage of the 
exemption from Slate law and 
regulation regarding rates and financial 
organization of electric utilities and from 
the Public Utility Holding Company Act, 
as provided In subpart F of this part of 
the Commission 1 * rules. 

One commenter questioned whether 
the Commission meant to Include peat 
within the definition of biomass, The 
Commission wishes to clarify this point 
by stating that peat is included In the 
definition of biomass for purposes of 
this subpart, 

Paragraph (b) defines “waste” as any 
by-product materials other than 
biomass, in most instances, waste Is a 
by-product of fossil fuels. Examples of 
waste include petroleum coke, refinery 
gas, and plastics. 

Paragraph (c) defines "cogeneration 
facility" os equipment used to produce 
electric energy and forms of useful 
thermal energy (such as heat or steam), 
used for industrial, commercial, heating, 
or cooling purposes, through the 
sequential use of energy, 

Several commenters requested 
clarification of the applicability of the 
Commission’s rules to cogeneration in 
the residential sector, The issue arises 
because of the absence of any explicit 
mention of residential energy use in the 
statutory language, The Commission’s 
definition of cogeneration facility tracks 
the statutory language in that residential 
use is not specifically identified. 

The Commission intends that 
residential sector cogeneration be 
included, The Commission believes that 
the phrase "heating, or cooling 
purposes" applies to any industrial, 
commercial, or residential heating or 
cooling purpose. The Commission Has 
not found anything in the legislative 
history of PURPA which suggests that 
the terms "industrial" and "commercial” 
were intended to modify "heating, or 
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cooling". Separate mention of 
"residential'* use is unnecessary 
because heating and cooling adequately 
encompass the residential use of 
thermal energy. In the industrial sector, 
thermal energy in the form of process 
steam is used as an input to many 
Industrial processes, The separate 
Identification of industrial and heating 
uses is necessary since not all Industrial 
uses of thermal energy are for heating or 
cooling purposes, in addition, In many 
instances, commercial heating purposes 
Include heating of residential apartment 
buildings, so that (he exclusion of 
residential heating and cooling from ibis 
program would be difficult to 
accomplish evert if such purpose were 
within the realm of statutory 
construction. 

Sequential Use 

Several commenters recommended 
that the Commission define 
cogeneration as the "combined” or 
"(pint” production of heat and power. 
However, the terms "combined” or 
"Joint" production of heat and power do 
not fully describe the cogeneration 
process, The final rules contain an 
explicit requirement for the sequential 
use of energy in cogeneration facilities, 
This means that rejected heat from fi 
power production or heating process is 
used In another power production or 
heating process, it Is precisely thf* 
"cascading” use of energy in sequential 
processes that giver rise to the energy 
conserving characteristic of 
cogeneration. 

By adding the phrase "through the 
sequential use of energy” to the 
definition of cogeneration facility, the 
Commission makes explicit what was 
intended In the proposed rule, The 
discussions In the proposed rule relating 
to topping and bottmning-cyclc 
cogeneration and the efficiency 
standards were expressed in the context 
of sequential use. Many commenters 
apparently recognized this fact and, in 
their discussions of alternative 
efficiency standards, compared 
hypothetical cogeneration systems to 
reference cases of nonco^eneration, 
separate production of heat and power. 
Additionally the explanation of 
supplementary firing in the proposed 
rules implied that energy inputs other 
than supplementary firing would have to 
flow through both a thermal and a 
power production process, The explicit 
mention of sequential use is therefore 
not a new requirement; It is a 
clarification of Intent, 

Several comments filed in this 
rulemaking in response to the 
Commission’s November 9, 1979 Interim 
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Rule ’ruined qu.ilions about how the 
sequential use concept would apply in 
certain situations. One commenter noted 
that many intlunlrien commonly route 
steam directly from their boilers to 
processes without expansion In a 
turbine. This practice is simply the 
raising of process steam; li is not 
cogeneration. The fact that some other 
steam from the same boiler is routed to 
cogeneration equipment does not mean 
that all steam from the boiler is used for 
cogeneration. The coincident raising of 
process steam relates to the 
cogeneration rules in two ways. First* 
any energy expended in raising such 
steam should not be entered into any 
efficiency calculations. Secondly, 
natural gas used for raising process 
steam is not rendered exempt from 
incremental pricing solely because the 
boiler may also supply steam for 
cogeneration* 

A commenter also questioned the 
applicability of the sequential use lest to 
n combustion turbine coupled with ft 
wus*e heat recovery boiler. The 
commenter noted that the bolter could 
not capture all of the heat in the turbine 
exhaust and thus not all of the turbine s 
power could bo said to be sequential. 
The Commission does not adopt this 
Interpretation. The high efficiency of 
combustion turbine/ waste heat recovery 
boilers derives from the fact that a 
substantial quantity of waste hunt Is 
recovered* The Commission does not 
require that all heat be recovered. 
Strictly speaking, some of the available 
thermal energy In a steam turbine 
cogeneration system is lost (due to 
pressure drop in piping along with 
convective and radiative heat losses] 
before the steam is delivered to a useful 
process* As long as any applicable 
efficiency and operating standards are 
mot, the Commission is not concerned 
with energy losses within the system, 

A final issue concerning the definition 
of u cogeneration facility involves 
combined‘cycle electric generation 
plants* Such plants burn gaseous or 
liquid fuels in a combustion turbine and 
use the turbine exhaust to raise steam. 
The steam Is directed through a fully 
condensing steam turbine* Only 
electricity is produced, albeit through 
the sequential use of energy. The 
Commission is of the opinion that 
combined*cyc!e electric generation 
plants are not cogeneration facilities, 
since only one form of energy is 
produced. 


1 Interim Halt* for Qualification of Uhi fired 
Cogeneration Facdilns* for Uurpoici of the 
tncrementiii Pricing Program, 44 PH 06744 (Nov 15. 


In paragraph (d). the Commission ha// 
added the definition of ”{opping«ftycle 
cogeneration facility** which Js a 
cogeneration facility In which the energy 
input to the facility Is first used to 
produce power* and the reject heat from 
power production is then used to 
provide useful heat, 

Paragraph (e) has been added to 
define « “bottomlng’Cyele cogeneration 
facility'* mu cogeneration facility in 
which the energy input to the system Is 
first applied to n useful heating process, 
and lhf residual heat emerging from the 
process Is then used for power 
production, 

The Commission has added paragraph 
(0* which defines "supplementary firing** 
ns an energy input to the cogeneration 
facility used only in the thermal Process 
of n topplng.cycie cogeneration facility* 
or only in the electric generating process 
of h bottoming'cycle cogeneration 
facility. 

The distinguishing characteristic of 
supplementary firing as defined here is 
that none of the energy is used 
i.cquenilatly. In topping cycles, 
supplementary firing is commonly 
practiced by introducing naturnl gas or 
oil into the hot exhaust of a combustion 
turbine. The turbine exhaust will 
typically have sufficient oxygen to 
support combustion of the added fuel* 
The resulting heat can either be used 
directly in a highdemperature direct 
heat applies lion or used to raise process 
steam. Supplementary firing is also 
possible in steam turbine cogeneration 
facilities, through reheat of steam which 
exists from a turbine* In all cases* the 
added energy ii .not used to produce 
power as well as useful thermal energy. 

in a bottoming'cycle cogeneration 
facility, supplementary firing can be 
used to increase the output of the power 
production equipment by firing 
additional fuel in the thermal process 
exhaust. Again, the added energy is not 
used sequentially for both power 
production and a thermal process* 

Commission recognises that there will 
be questions as to the application of the 
standards of this subpart to complex 
facilities which may contain 
combinations of lopping and bottoming* 
cycle cogeneration equipment. The 
optional procedure for qualification 
under j 202,207 is available specifically 
to help any cogenerator who wishes 
clarification as to whether his facility 
would qualify. 

Paragraph (g) adds the definition of 
"useful power output" of a cogeneration 
facility as the electrical or mechanical 
energy made available for use, exclusive 
of any such energy used in the power 
production process* Although electric 
power outpuUs required of a qualifying 
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facility* any additional mechanical 
power may be taken into account in 
determining "useful power output". 
Paragraph (h) hat been added to 
define "useful thermal energy output" of 
a iopplng'oyole cogeneration facility as 
the thermal energy made available for 
use in sny industrial or commercial 
process, or used in any heating or 
cooling application* 

The proposed r *fes contained a 
definition of the "useful energy output of 
a thermal process "The term was 
intended to reflect the heal actually 
used m a thermal process rather than 
heat made available for use, The 
proposed term found application In 
proposed efficiency standards for both 
topping and bottoming cycles* Only « 
few commented mentioned the 
proposed term* but they did raise 
serious questions aheut *hg feasibility 
(and desirability j of performfr® Urn 
necessary calculations. H was argued 
C'ttt comjmtation ot the "useful energy 
output of a thermal process" In 
accordance with the proposed definition 
would be difficult and would yield 
unintended rosy)!*— particularly In the 
case of bottoming cycles* 

The Commission notes that in its final 
rules the efficiency of bottomlr.g-cycie 
facilities Is evaluated only with respect 
to supplementary firing, No evaluation 
of efficiency Is now required for the 
thermal process of a bottoming cycle, 
For new topping-cycle facilities 
burning natural gas or oil, however* the 
degree to which heat is recovered and 
put to use remains a concern, The final 
rules contain a definition of "usuful 
thermal energy output" which eliminates 
the problems of the proposed 
terminology* Under the new definition, 

In the case of industrial or commercial 
process use of thermal energy, the 
thermal energy made available for use 
In the process may be considered useful 
thermal energy output of a cogeneration 
facility* Thus an industrial process * 
which uses steam or heat need not be 
analyzed for the purpose of determining 
what fraction of the energy delivered to 
the process Is actually put to use* 

In the case of space heating and 
cooling, water heating and related 
heating and cooling applications* ft 
cogeneration facility's useful thermal 
energy output is the energy actually 
used in the application* For example, a 
cogeneration facility may consist of a 
combustion turbine with exhaust heat 
recovery used Tor space heating* In this 
example, the useful thermal energy 
output would be the heat recovered from 
the exhaust and actually usqd for space 
heating, not all of the heat available in 
the exhaust* 
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Paragraph (I) defines "total energy 
output 1 * of a topping-cycle cogeneration 
facility ii th« »um of The useful power 
output and useful thermal energy output* 

paragraph ()) defines the term “total 
energy input** n the total energy of all 
forms supplied from external sources, 
other than supplementary firing, to the 
facility. 

The total energy input to n 
cogeneration facility include! all fuels 
and renewable resources used In the 
facility* Energy taken from one part of 
the facility and used in another part of 
the cogeneration proceii does not meet 
the teat of being supplied from an 
external source* For example, boiler 
feedwater pumping, heating, and de- 
aerating are energy uses internal to the 
cogeneration facility and are not to be 
considered as either energy inputs or 
energy outputs, 

The Commission has added the 
definition of natural gas in paragraph (k) 
as it is defined in the Natural Gas Act, 
which Is natural gas unmixed, or any 
mixture of natural gas and artificial gas, 
This is intended to cover natural gas 
supplied by any natural gas company ns 
defined in the Natural Gas Act or any 
distribution company selling natural gas* 
As a result, the efficiency standards 
under I 292,205 only apply with respect 
to the natural gas so defined and do not 
apply with regard to any synthetic gas 
which is unmixed in the pipeline, or 
mixed by the end-user, such as coke 
oven gas, blast furnace gas, or gas 
derived from coal or shale oil* 

The definition of "oil" has been added 
in paragraph (1) to mean crude oil, 
residual fuel oil, natural gas liquids, or 
any refined petroleum products* This 
definition does not include refinery-off 
gas, petroleum coke, or other waste 
products of the refinery process, 

Finally, the Commission has provided 
In paragraph (m) that, for purposes of 
this subpart, In the case of energy Ir <he 
form of natural gas or oil, energy Input is 
to be measured by the lower heating 
value of such fuel* 

In the proposed rules, energy inputs in 
the form of fossil fuels were to be 
evaluated in terms of the lower healing 
value of such fuels. A few commcnters 
took Issue with the use of lower heating 
values and recommended that higher 
heating values be specified In the final 
rule, 

Lower heating values were specified 
in the proposed rules In recognition of 
the fact that practical cogeneration 
systems cannot recover and use the 
latent heat of water vapor formed In the 
combustion of hydrocarbon fuels. By 
specifying that energy Input to a facility 
excludes energy that could not be 
recovered, the Commission hoped that 


the proposed energy efficiency 
standards would be easier to 
understand and apply, The Commission 
alio wished to a apply a standard that 
would be more uniform In the treatment 
of natural gas and oil* Owing to the 
difference in chemical composition* 
more latent, unrecoverable heat is lost 
In the combustion of gas ns compared to 
oil, The Commission did not wish 
indirectly to make qualification more 
difficult tor natural gas-fired 
cogeneration facilities by requiring a 
higher level of sensible heal recovery, 

the commenlers opposing the use of 
lower heating values generally argued 
that customary practice Is to use higher 
heating values The Commission does 
not find this argument compelling. Both 
heating values of fuels can easily be 
found in handbooks, Moreover, if a 
cogenerator wishes to use the higher 
heating value of fossil fuel inputs for 
computing efficiency, the Commission 
has no objection* Any facility qualifying 
with efficiency so computed would 
certainly qualify under the more lenient 
rules set forth* As a result, the 
Commission does not believe it 
appropriate to change this aspect of the 
proposed rule In this final rule* 

5 212,203 General requirements for 
qwWHeatkm, 

The proposed rule provided that any 
person seeking qualifying Vaius for a 
facility had to initiate discussions with 
the utility with which it wishes to 
Interconnect and file an application with 
this Commission, The proposed rule set 
forth the contents of an application for 
certification which included technical 
information describing the facility, a 
summary of discussions required to be 
held between the applicant and the 
affected electric utility, and a 
description of the equity ownership of 
the facility* In addition, a small power 
producer was required to provide 
Information about Its primary energy 
source and Its location, A cogenerator 
was required to submit Information 
describing the energy Input and output 
of the facility In both the heat engines 
and thermal processes* 

The majority of comments favored 
eliminating the filing requirement either 
for a|) qualifying facilities or for specific 
classes of qualifying facilities* Several 
commcnters suggested that the 
complexity, delays? and uncertainties 
created by a case-by-case qualification 
procedure would act as signficant 
economic disincentive to owners of 
smaller facilities. Other commcnters 
recommended exempting smaller 
facilities, such as facilities with an 
aggregate electrical capacity of up to 250 
or 500 kW, from formal filing 
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requirements* A wlllfty •stated that the 
application procedure does not serve 
any party or the public 1 ! interest. This 
commenter preferred to see regulations 
on an "exception* 1 basis where the 
utility, Stale regulatory authority or 
other interested party could object to the 
granting of qualifying status* 

The Commission finds substantial 
merit in these comments. The 
Commission believes the initiation of 
purchase and sate arrangements, 
pursuant to Subpart C of this part of the 
Commission's rules* will necessitate the 
flow of information between potential 
qualifying facilities and affected electric 
utilities. The Commission therefore 
notes that the requirements contained in 
the proposed rule both for discussions 
between a potential qualifying facility 
and the utility with which it wishes to 
interconnect and for the filing of 
substantial information with this 
Commission are not necessary* 

For example, one commenter 9 
suggested modifying the pre-application 
negotiation requirements to require that 
an applicant initiate discussions with 
the utility prior to filing if the 
cogenerator or small power producer is 
intending to negotiate an individual 
contract. However, If the applicant 
merely wants to establish his oligjbility 
for an already-published fata schedule 
for qualifying facilities, this commenter 
claims that there would be nothing to 
negotiate, and thus nr reason to require 
that discussions be held. It was asserted 
that notification to the utility at the time 
of application would suffice In such 
cases, The Commission believes that 
this is what would and should happen 
without any requirement from the 
Commission* in addition, the 
Commission believes that, os a practical 
matter, an electric utility, which Is 
notified by o qualifying facility that it 
wishes to Interconnect with the utility in 
order that the utility may purchase the 
power produced by the facility, will 
need to know the nature of the 
qualifying facility's expected purchases 
and sales so as to be able to arrange 
safe and reliable Interconnected 
operation at appropriate rates, 

As a result, the requirement for case- 
by-cusa qualification has been 
eliminated, Section 292, 207(a) of this 
rule provides that any small power 
production m cogeneration facility 
which meets the requirements for 
qualification set forth in that section is a 
qualifying facility. 

However, the Commission has 
provided on optional procedure in 
3 292.207(b) of this rule whereby an 
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application for CommfMion certification 
of qualifying statu* may b« Hied at the 
discretion of the owner or operator of 
the facility* 

There was soma confusion in the 
comment* a* to who actually qualifies 
under thl* program, The facility qualifies 
and that entitle! the owner* and 
operators of the facility to receive the 
benefits of qualification under this part, 
The benefit* of qualification under this 
part, however, are only with respect to 
the qualifying facility. For example, the 
owner or operator of a qualifying 
cogonureHon facility is entitled to 
require the utility to soli power to hi* 
qualifying facility in compliance with 
the terms of I maos as implemented 
by the Statu regulatory authority. The 
owner or operator has no entitlement to 
require such rale treatment for the 
utility** sales to other facilities he may 
own or operate which are not qualifying 
facilities. Similarly* his sales to the 
utility will be exempt under Subpart V of 
this part from certain Federal and State 
regulation only to the extent the sates 
are from a qualifying facility, 

9 202203(a) Small power production 
facilities * 

Section 2D2, 203(e) provides that a 
small power production facility is n 
qualifying facility if it meets three 
criteria. 

The first requirement is that the power 
production capacity of the facility, 
together with the capacity of any other 
facilities that use the same energy 
resource and are owned by the same 
person mid are located at (he same site, 
may not exceed 00 megawatts, The 
method by which the capacity is 
determined is described in this preamble 
under § 292 204* 

The second requirement is that the 
primary energy source of the facility 
must be biomass, waste, renewable 
resources, or any combination thereof 
This means that more than 50 percent of 
the total energy input must be in these 
categoric!. In addition, the aggregate use 
of oil, natural gas, and coal by the 
facility may not exceed 25 percent of its 
total energy Input during any calendar 
year, These fuel use criteria are 
discussed further in 1 292, 204(b). 

Thirdly, a smalt power production 
facility will not be eligible for qualifying 
status if more than 50 percent of the 
equity Interest in the facility is hold by 
an electric utility or public utility 
holding company or any person owned 
by either, Section 292-200 describes this 
ownership test in greater detail, 

One commentcr raised the question as 
to whether a facility is included within 
the definition of a small power 
production facility in the statute, and 


hence the Commission** regulation** If 
the facility I* only part of the process of 
producing electric energy: namely* 
railing steam. This commenter produce* 
steam using municipal solid waste* 
which steam I* then sold through an 
adjoining wall to an electric utility to 
run through a turbine and produce 
electricity. In a seme, this facility 
indirectly produces electric energy. It is 
unclear to the Commission how this 
stmmwai&ing facility would benefit from 
the regulation* under section 210. It Is 
not selling electric energy to the utility; 

H may be buying some electric energy 
from the utility; and it seems unlikely 
that it would be subject to electric utility 
regulation* Therefore, the Commission 
does not, at this time, see the need to 
allow qualification for these kinds of 
facilities, without judging as to whether 
the Commission could allow such 
qualification imder the statute. 

| 292MVb) Cogeneration facilities. 

Section 2922031b) provide* that, with 
the exception of new diesel 
cogeneration facilities* a cogeneration 
facility may be a qualifying facility if it 
satisfies two requirement*. First, it must 
meet the same ownership test ns that 
required for a smalt power production 
facility, secondly, it must meet any 
operating and efficiency standards 
described in S 292.205(a) and M 

In addition, cogeneration facilities 
which wish to qualify for the 
incremental pricing exemption permitted 
under Tide II of the Natural Gas Policy 
Act of 197D (NGPA) and Part 202 of dm 
Commission's rules must meet the 
requirements stated in 9 292.205(c). 

Section 201 of PURPA provides that 
4, a ’qualifying cogeneration facility’ 
means a facility whicIMi) the 
Commission determines, by rule, meets 
such requirements (including 
requirements respecting minimum size, 
fuel use. and fuel efficiency) as the 
Commission may, by rule, 
prescribe * 1 * 4 * Several comments 
contended that the statutory language 
requires the Commission to establish 
standards relating to all of the 
mentioned criteria. The legislative 
history of this section indicates that dm 
phrase "as the Commission may * * *” 
was added in conference; it did not 
appear In either the House or Senate 
bill. 10 The plain meaning of dm 
provision, as adopted by the Conferees, 
is that a qualifying ^generation facility 
must meet requirements that the 
Commission, in its discretion, 
establishes. These may, but need not, 
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include requirements reipe sting 
minimum size, fuel u*e, and fuel 
efficiency. 

The Commission received numerous 
comment* from utilities recommending 
that oil* and natural gas-fired 
cogeneration facilities not be considered 
eligible for qualifying status. These 
commenter* generally argued that 
encouragement of such facilities would 
be contrary to Congressional intent and 
national energy policy Comments were 
also received expressing strong support 
for the policy presented in the proposed 
rule* which did not impose i\ restriction 
nil oil ami natural gas use. 

The Commission believes the policy 
expressed in the proposed rules is 
consistent with Congressional intent 
and national energy policy. Hint 
Congress not intended that the benefit* 
of qualifying statu* bo extended to oil* 
and natural gasTired cogeneration 
facilities, the statute or Joint 
Explanatory Statement of the Committee 
on Conference (Conference Report) 
would have contained a restriction on 
fuel usr similar to that which is 
provided for small power producers. The 
Congress knew that cogeneration 
facilities typically use natural gas and 
oil. In addition, the Natural Gas Policy 
Act of iw7o con tains an express 
exemption from the i mromuntrn pricing 

a ram for natural gas used in 

tfying cogeneration facilities, which 
further indicate* Congressional 
recognition that cogeneration facilities 
use natural gas, 

Thirdly, the Congress enacted the 
Powerphmt and Industrial Fuel Use Act 
(PIJTIA) at the same time as PURPA 
PiFUA provide* authority to the 
Secretary of Energy to restrict the use of 
oil and gas In cogeneration facilities. 
Therefore, the Commission does not 
believe it necessary or appropriate to 
require an additional layer of fuel use 
regulation on technologies which Hu? 
Commission is charged with 
encouraging and for which another 
agency has authority to restrict fuel use. 

The Commission also notes that the 
findings in section 2 of PURPA » 
specifically require "it program 
providing for * * * increased 
efficiency in the use of facilities and 
resources * * **\ To the extent that oil* 
and natural gnsdirml cogeneration 
facilities provide for more efficient use 
of these resources, the Commission 
believes that the benefits of qualifying 
status should be extended to them. 

Home of the comments staled that 
permitting qualifying cogeneration 
facilities to use oil, especially in diesel 
engines, will use up available air quality 
increments, thereby preventing the 
conversion of largo utility oil-fired 
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bollem to coal, A i noted above, the 
Commission believes it is not proper to 
address th fi fuel use issue within the 
context of thin program* However, the 
Commission has not made a final 
determination regarding Ihe 
environmental effects of new diesel 
cogeneration facilities, and is therefore 
Including In these regulations an interim 
exclusion from qualification of this 
technology until work on an 
environmental impact statement has 
been completed, 

| mfflfcj iMritii mlumth 
Section 292.203(c) provides that, 
pending further Commission action, any 
cogeneration facility which is a new 
diesel cogeneration facility may not bo a 
qualifying facility. A new diesel 
cogeneration facility is described as a 
cogeneration facility which derives its 
useful power output from a diesel 
engine, the installation of which began 
on or after Match 13,1900. 

Through the issuance of these rules 
and the rules implementing section 210 
of PURPA, the Commission Intends to 
carry out the legislative mandate to 
provide encouragement to the energy 
technologies included within the 
program. The Commission Is required 
under the National Environmental Policy 
Act of 1909 (NEPA) to iske the 
environmental effects of this 
encouragement into account, The 
Commission has circulated and received 
public comment on a preliminary 
Environmental Assessment (EA) of 
these rules which was issued on 
October 19, 1970, 

(See Appendix I) 

Environmental Ffndtngs 
The Identification of the 
environmental effects associated with a 
“major Federal action 1 ’ u is not 
ordinarily a difficult task, These effects 
typically are those associated with the 
construction and operation of a 
particular project In which the Federal 
government Is playing a major role, such 
ns by funding or licensing. In contrast, 
these rules and the rules implementing 
section 210 of PURPA do not authorize 
or fund any particular projects} 
moreover, they do not authorize or 
forbid the use of certain fuels, Instead, 
they provide certain economic 
incentives to, and remove other 
disincentives (/,&, assurance of a market 
for electrical production and exemption 
from utility regulation) from certain 
classes of technologies. It is important to 
note that, even without these rules, 
these technologies have been, and 
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would continue to be, utilized. The 
environmental etfeots associated with 
this w baie* 0 »i® M level of development 
cannot be ascribed to these rules, 
Instead, the proper way to Isolate and 
Identify the effects of these rules Is to 
predict Ihe "base-case" (no PURPA) 
level of development, and determine the 
environmental effects of that level of 
development, and compare it to the 
effects of the projected development 
with those rubs In place. Under this 
approach, any changes from Ihe base* 
case review are properly classified as 
effects of these rules. 

The first step used In determining the 
environmental effects of these rules was 
to compare, by region, representative 
electric utility rates with the cost of 
generating electricity by use of a 
qualifying facility. This comparison 
established which technologies would 
be economically viable, Next, the costs 
of generating electricHy by the facility 
were compared to m estimate of 
utilities 1 avoided costs on a regional 
basis. If, by receiving the avoided cost 
for Its output, a facility would operate 
economically, it was considered to have 
been “PURPAdmiuced Avoided cost is 
the maximum price inducement under 
this program. 

For technologies which would, ns a 
result of PURPA, be economic, regional 
levels of market penetrallor were 
established on the basis of site 
availability and manufacturing 
capability. Finally* the environmental 
effects associated with the predicted 
level of development were calculated. 

The Environmental Assessment 
accompanying tnis order describes the 
environmental effects associated with 
all of ihe types of technologies 
encompassed in section 201 of PURPA. 
The quantitative effects associated with 
the predicted market penetration of each 
technology were then estimated. 

The Environmental Assessment 
includes an extensive market- 
penetration analysis of each technology 
eligible for qualification under the 
Commission’s proposed rules and of the 
aggregate of all of these technologies, 
Since the proposed rules took the 
broadest view of which technologies 
would be eligible for qualification, the 
analysis covers all technologies, which, 
under the statute, may be eligible for 
qualification. On the basis of this 
analysis* the Commission has estimated 
the amount of capacity expected to be 
induced on a regional and national basis 
through January 1, 1995, assuming the 
broadest implementation of this 
program, 

This analysis shows that this program 
may result in the construction of 12,000 
MW of new capacity by qualifying 
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faoilitfis by tWMfld the reduction In 
utility eonUruotion of 10,000 MW of new 
capacity. It also indicates a possible fuel 
savings in 199S of 40,009 bbl/day of oil. 
40 000 bbl/dav equivalent of natural gas, 
jind 120,000 bbl/day equivalent of coal, 
as ihe use of renewable resources 
increases, and more efficient use is 
made of both renewable and non* 
renewable resources. 

The Environmental Assessment finds 
that there will be both adverse and 
beneficial environmental effects 
associated with this program, Some of 
the technologies produce certain air 
emissions, water effluents, and other 
environmental effects. However, 
material and thermal byproducts of 
industrial* commercial* agricultural and 
other activities that would otherwise 
contribute to environmental degradation 
will be consumed or otherwise utilized 
In the production of useful energy under 
this program* 

in addition, the Environmental 
Assessment indicates that utilities wilt 
be able to defer or cancel construction 
of certain facilities, originally scheduled 
for construction between 1900*1995, 
Those deferrals or cancellations are 
expected to Include some eleven 500 
MW coahfired steam plants, one 1,000 
MW nuclear plant, a number of 75 MW 
gas turbines, and certain large scale 
hydropower and combined cycle 
installations* The environmental 
impacts associated with the 
construction and operation of these 
facilities would be avoided* 

Finally, the market-penetration 
analysis In the Environmental 
Assessment indicates that th* Incentives 
provided by this program will not 
significantly affect the development of 
some technologies while they will 
significantly encourage others* For 
example, it appears that this program 
will significantly encourage small 
hydroelectric power development. 

Water power project Impacts are 
usually site'spoclflc and localized, with 
no cumulative impact on a national 
basis, and few Impacts of regional 
significance. The Commission notes that 
hydroelectric projects in almost all 
cases must be licensed by the 
Commission, License applications are 
evaluated on a case*by*case basis to 
determine the significance of the 
environmental impacts and the need for 
a site-specific EIS. In addition, impacts 
of individual projects on a waterway 
may be cumulative, and the Commission 
reviews each project in relation to 
others on the waterway under the 
“comprehensive development” ctandard 
of section 10(a) of the Federal Power 
Act, Therefore* even though only the 


federal HgglitiHr / Vol, 45, No, 56 /Thursday, March 20, 1060 / Rules and Regulations 17965 


gone ml nature of the kinds of 
environmental effect# can be evaluated 
In this programmatic environmental 
assessment of national scope, 
requirements of the National 
Environmental Policy Act of looo 
(NEPA) will be met as each application 
is filed. 

For certain other technologies, the 
level of environmental effects 
associated with the PURPAdnducod 
market penetration of these technologies 
will not approach a significant love! in 
the near termJ'Tho Commission will 
monitor the PURPA-induced market 
penetration of these techtjologios 
carefully. 

In the public comments, evidence was 
presented indicating that the 
environmental consequences of 
qualifying now diesel cogeneration may 
be significant in the near term, In certain 
geographic areas, even with a moderate 
level of market penetration. Therefore, 
the Commission believes that It Is 
appropriate to delay action on 
qualification of new diesel cogeneration 
until completion of on EIS. The 
Commission will circulate a draft EIS 
within the next month and conclude its 
analysis within 90 days of circulation. 

The Commission acknowledges the 
difficulties in Identifying the levels of 
the environmental effects associated 
With the programmatic encouragement 
and deregulation of various types of 
technologies as are present under this 
program. There are, of course, a great 
number of uncertainties In any such 
analysis. However, the Commission is 
required under NEPA to assess those 
effects to the fullest extent possible, 

On the basis of Its environmental 
review, the Commission hue made the 
following findings in Its Environmental 
Assessment, 

—The program, taken as n whole, will not 
have a significant impact on the quality of the 
humnn environment within the meaning of 
section 102 of NEPA. The Commission also 
has noted certain beneficial environmental 
Impacts that mny result from this program. 

— Whero the expected mnrkei penetration 
of technologies which could qualify under 
this program Is not expected to cause any 
significant environmental effects in the near 
term, the Commission wpj allow qualification 
of these technologies without delay. 

—Where a technology is expected to enuso 
significant environmental effects In the near 
term, an EIS covering the technology will be 
prepared and considered before the 
Commission acts on qualification, 

—The Commission Is establishing r 
monitoring program to alert the Commission 
to the likelihood or extent of market 
penetration by technologies which quallfv 
under this program. This Is designed to 


Figures 3 through 7 in the Environmental 
Assessment 


produce Information that may be relevant to 
taking appropriate environmental protection 
action In the future before the program 
reaches a singe of investment or commitment 
to implementation likely to determine 
subsequent development or restrict later 
alternatives, 

$ 202.204(a) Cnterm far qualifying 
small power p i eduction facilities. 

Section 292204 wets forth qualification 
roqulremtml# for small power 
production faclillieB. Paragraph (a) 
implements tho statutory requirement 
that tho power production capacity of ft 
small power production facility not 
exceed 00 megawatts at any sIU, In 
order to Implement this limitation, the 
proposed rules provided that the 
capacity of all facilities which use the 
same energy resource, are owned by the 
same person, and are located within one 
mile of each other be added together. 
Common tors recommended eliminating 
the site criterion because the important 
criterion Is not siting but that facilities 
use alternate energy resources. The 
Commission recognizes the difficulty in 
prescribing silo criteria for purposes of 
calculation of the size of the facility, 
However, the Commission is obligated 
under die statute tg limit qualifying 
status for tmall power production 
facilities to those facilities which have 
"a power production capacity which, 
together with any other facilities located 
at the same site (as determined by the 
Commission), is not greater than 00 
megawatts/* 13 

In subparagraph (2)(i), the 
Commission defines “facilities located 
at tho same site" ns facilities located 
within one mile of the facility for which 
qualification Is sought. Hydroelectric 
facilities (within this distance) ore 
considered be located at the same site 
only If tho labilities use water from tho 
samp impoundment for power 
generation. The Commission views this 
additional provision for hydroelectric 
facilities ns necessary because use of 
the one-mile rule alone might discourage 
the development of facilities cm separate 
waterways which are within one mile of 
each other or of closely-spaced 
Impoundments on an individual stream. 

The Commission also notes that in 
some instances hydropower resources 
may be developed without an 
impoundment, In this case, thr one-mile 
rule would be the only factor In 
determining the size of ft facility. 

In response to comments, the 
Commission has added subparagraph 
(2)(H) which requires, for purposes of 
determining the distance between 
facilities, that any measurement shall be 
made from the electrical generating 
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equipment of a facility. The comments 
noted that some facilities may Include 
equipment for gathering energy to be 
used in the facility which may extend up 
to a number of miles from the generating 
facility. The Commission believes that 
the onomiile limit should be measured 
from the generating facilities. 

Tho proposed rule enabled an 
Applicant to rebut the presumption that 
facilities located within one mile of the 
facility for which qualification Is sought, 
using the same energy resource and 
owned by tho samo person, should be 
considered to be located at the same 
site, Tho Commission believes that the 
requirement to rebut the presumption 
was burdensome and confusing. 
Therefore, the final rule has been 
revised to enable a small power 
producer or cogenerator to apply to the 
Commission for a waiver for good cause. 

The proposed rule also contained ft 
minimum size limit of 10 kw for 
qualification of small power production 
facilities, This proposal was based on 
the Commission’s view that facilities 
smaller than 10 kW were unlikely to be 
economically viable, and that the 
administrative burden of arranging 
Interconnected operation with them 
would be greater than tho benefits they 
would provide to the system at this time. 
This proposal attracted considerable 
comment, both at th* public hearings 
and In written recommendations. The 
majority of the comments objected to 
the minimum size provision and 
Indicated that a number of facilities 
smaller than 10 kW are being built and 
that some units are presently 
commercially available. Commenters 
also stated that these facilities c” * he 
equipped with electrical proto 
equipment which permits safe 
interconnected operation. 

Several utilities, on the other hand, 
suggested raising the minimum size 
limit, arguing that small facilities are not 
cost-effective, The Commission notes 
that the rules implementing section 210 
of PUR PA (Subpart C of this part) 
require that standard rates be provided 
for facilities up to 100 kW. Those rules 
together with the self-quolificattan 
provisions of these rules greatly ease the 
administrative burdens on all parties. 
The Commission also notes that the 
rules implementing section 210 of 
PURPA require that a qualifying facility 
is obligated to pay any interconnection 
costs assessed against it by the State 
regulatory authority or nonreguloted 
electric utility, Since under these rules 
the utility is not obligated to incur any 
additional casts by reason of 
interconnected operation with these 
facilities, the minimum size limitation 
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effect of imposing energy efficiency 
requirement# which ere not appropriate 
for some technologies. Commenter# 
staled the! » much simpler ten) then the 
proposed standard* would be adequate 
for the ta»k, Two commented seggeeted 
a simple test regarding the portion of 
energy developed in the form of uiefut 
heal or steam, One potential qualifying 
facility 14 suggested than 

tor geothermal energy cogene ration (scilnies, 
the energy utlliialien by the non electric 
nroce»««» must average on an anmtai hail* at 
least 5 percent of the energy consumption of 
the heat engine. 

Another common tor suggested “a 
minimum of 10% of the total steam 
generation must bo used aa steam send* 
out, 1 ’ 11 

Generally, comimmtora did not oppose 
a requirement for distinguishing a bona 
fuk cogunera lion facility from 
essentially single purpose facilities* 
even while taking exception to the form 
and substance of the proposed 
efficiency standards. One eommontor l# 
stated; 

A significant portion of the steam, heat or 
energy svatlabla from the cogeneration unit 
should he used in an industrial commercial, 
heating or cooling applications, Him concept 
of an operator of a Urg< thermal generating 
»<autm applying condensing techniques 
taking a liny side strewn out to heat a tool 
shed so that cuatmoramm could ho dunned 
should bo prohibited 

Thu Department of Energy 11 
recommended the inclusion of a 
rmpitroimm! that some minimal fractions 
of usefvd heat and power be produced. 

Consequently, the Commission has 
decided that a simple means of 
Identifying frowi fitfa cogeneration 
facilities Is appropriate. The hona fuk 
test has been modified to specify only 
that a minimum proportion of the useful 
energy output be useful thermal energy 
output without regard to the energy 
Input, The standard requires that at 
least 5 percent of a qualifying 
cogeneration facility’s total energy 
output be In the form of useful thermal 
energy output. Compliance with this 
standard is to be based on estimated 
annual energy output. 

Further, this basic bona mfa test is 
applicable only to topping* cycle 
facilities. ’Tokenism’ 1 is of concern for 
botlomlng*cyde facilities chiefly with 
regard to the opportunity for qualifying 
facilities to obtain exemption from 

** HsjuilHic exothermal, Inc 

^HaythemrCoitiorWlon 

u Thi» CiimmfttUttr. PolUtth GoriHuiiiion, 
proposfil «i n I n\ lh#t at least percent of the 
steam, or useful energy. available m applied onaii 
annual bam* in ffiMrist. conuuemal, heating m 
reeling 

'•ths CrcmomtG Kegulatory Administration 


incremental pricing unde/ the Natural 
Gas Policy Act. Natural gas used by 
bottoming cycle facilities (other than in 
supplementary firing), will, as a general 
matter, be exempt from Incremental 
pricing only to the extent that reject heat 
is utilised in power production, in view 
of these provisions, no separate hona 
fitk test is necessary, 

I wm(a](3)(i) Efficiency Htnnthmk 
for tawing* eye !o facihlwa. 

The proposed rules set forth efficiency 
standards for oil* and gas* fired topping* 
cycle cogeneration facilities. The 
efficiency standards were composed of 
three separata criteria. The first criterion 
required, in effect, that no less than 20 
percent of the energy Input to the facility 
be converted to mechanical or electrical 
power, The second criterion specified 
th«N5 percent of the heat rejected from 
the heat engine (a term used in the 
proposed rule to describe the power 
production process) be pul to use In a 
thermal process. The final criterion 
required at least 00 percent of the energy 
Input to the facility be usud either as 
power or useful heat. 

Comments on the proposed efficiency 
standards criticised both ihelr form and 
substance. Many commenter* stated 
that the 20 percent efficiency criterion 
for heat anginas wan overly restrlcUve, 
These commenter# ponded out that most 
steam turbines would not be able to 
meet the standard with conventional 
steam inlet and exhaust pressures. 

Many such steam turbine cogeneration 
systems would represent energy 
efficient systems when compared to the 
standard practice of separate steam and 
electricity production. 

Fewer comments wets directed 
toward the efficiency testa concerning 
bent recovery and overall efficiency. 

Tim comments that were made, 
however, indicated u need for revision, 
Qne communtur Indicated that the heal 
rueovury standard would exclude diesel* 
powered cogeneration facilities even 
though many such facilities would be 
highly energy efficient. Comments on the 
overall efficiency standards were mixed. 
One commenter suggested that the 
standard was too lenient. Another 
commenter recommended that the 
proposed 00 percent test be reduced to 
50 percent, although this commenter 
appeared to be principally concerned 
with the application of efficiency 
standards to the use of renewable 
resources and not to the use of scarce 
fuels. 

Five commenter# addressed the 
question of efficiency standards for oil* 
and natural gasTireo cogeneration in a 
comprehensive manner by proposing a 
complete set of alternative standard s, 
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Four of these five commenter# advanced 
proposals based on energy balance 
criteria, similar in theory to the 
proposed standards, A proposal by the 
New York State Energy Office closely 
resembled the proposed rule. Under this 
plan, Individual tests for heat engine 
efficiency, heat recovery, and overall 
efficiency would still be required* Thu 
overall efficiency test would remain at 
00 percent, but the heat engine ami heal 
recovery tests would bo reduced to 10 
percent. This was the only comment in 
favor of maintaining separata efficiency 
standards for power production and 
heat recovery* The criticism of that 
scheme has caused the Commission to 
adopt an alternative efficiency standard 
which belter lakes Into account the 
variety of technologies which qualify 
under this rule. The essential Issue 
concerns live proper level oflhe overall 
efficiency standard which should be 
applied In individual cases, 

Three commented proposed 
efficiency standards relating solely to 
overall efficiency, A utility 11 
recommended a single standard of so 
percent overall efficiency, which was 
the most lenient standard suggested. 

This proposal furthermore, would be 
related to design efficiency and not 
actual or estimated operating efficiency. 
Another commenter ^recommended a 
single standard of 05 percent overall 
efficiency, This standard would be 
slightly strictor than the first proposal 
discussed for all facilities except those 
producing predominantly either 
electricity or heal, Finally, the 
Commonwealth of Massachusetts Office 
of Energy Resources proposed a 
standard which would weigh thermal 
energy with only hair the value of 
electricity, 

The latter two comments are both 
supported by well-reasoned examples of 
cogeneration engineering practice, The 
Massachusetts proposal is relatively 
more stringent for facilities producing 
more heat than electricity, and me o 
Undent for facilities producing much of 
their output as electricity. The basis for 
this proposal is a comparison of • 
cogeneration systems based on steam 
turbine, combustion turbine, and diesel 
engine prime movers with otbburning 
non cogeneration technology, 

Ussuntl \ily, it Is argued that any 
cogeneration facility meeting the 
proposed efficiency standard will be 
more efficient than any combination of 
rmparatoly generated electricity and 
steam using efficient, sintmofdhmnrt 
technology. By requiring that the sum of 
useful power output ann onedmlf the 

’MlrooVlyn Union Csi-ttoMpsay. 

‘♦Machimial Technology Ineorporamd 
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has been eliminated to allow individual 
decMons to govern whether or not to 
install thene very email facilities 


I mm(b) Fihituso. 

Paragraph (b) sell forth fuel use 
requirement* for qualifying small power 
production facilities. In dm proposed 
ruU ;ho term "primary energy source* 1 
was not defined. Several commented 
noted this fact und asked that the final 
rules specify a definition for the term. 
Subparagraph (1) provides that the 
primary energy sourco of the facility 
must bo biomass, waste, renewable 
resources, or any combination thereof, 
and more than 50 percent of the total 
energy Input must be from these sources, 
Tim Commission notes that this 
requirement is not intended to force 
small power producers to continually, 
monitor the energy Input, but ruihur that 
reasonable estimates based on sampling 
methods are sufficient. 


Qualifying small power production 
lenities uslni 


facilities using biomass as a primary 
energy source are treated differently 
than are facilities using other resources 
for purposes of exemption from dm 
Public Utility Holding Company Act and 
certain State law and regulation under 
section 210(e) of PURPA and under 
I 202.602 of the Commission's 
regulations, A further concern in 
determining a facility’s primary energy 
source is the treatment of mixtures of 
biomass and waste or renewable 
resources. Therefore, in subparagraph 
(1), the Commission specifies that any 
primary energy source which, on the 
basis of its energy content, is more than 
50 percent biomass shall be considered 
biomass. In other words, a qualifying 
facility may be considered biomasN •fired 
if, on an estimated annual basis, at least 
half the energy input, exclusive of fossil 
fuel use, is biomass, 

The Commission expects that this rule 
will extend the benefits of the biomass 
exemption provisions to a broad range 
of facilities. For example, evidence 
presented in this rulemaking indicated 
that much more than half of the energy 
content In municipal solid waste is due 
to "organic material not derived from 
fossil fuels," or "biomass" under the 
Commission’s definitions, Thus, a small 
power production facility fired with 
municipal solid waste may be 
considered a biomass facility, The same 
treatment applies to facilities fired with 
forest-industry residues, sewage sludge, 
or peat. 

Another aspect of what constitutes 
‘’primary energy source" is a 
specification of what fuels may be used 
In addition to the primary energy source 
for purposes of ignition, startup, testing, 
flame stabilization and control, and 


during equipment pufliges and 
emergencies, 

Section 3(17)(H) of the Federal Power 
Act, as amended by section 201 of 
PURPA, provides that? 

" ‘Primary energy source* means the fuel or 
fuels used for the generation of electric 
energy except that such term does not 
include, as determined under rules prescribed 
by the Commission, in consultation with tho 
Secretary of Energy— 

"(I) Tho minimum amounts of fuel required 
for ignition, startup, testing, flame, 
stabilization, and control uses, and 
"(it) The minimum amounts of fuel required 
to alleviate or prevent— 

“(I) Unanticipated equipment outages, and 
"(it) Emergencies, directly affecting tho 
public health, safely, or welfare, which would 
result from electric power outages," 


The proposed rule set forth limits for 
tho allowable usu of fossil fuels. Throe 
separate standards ware proposed! One 
for ignition, startup and testing; another 
for flame stabilization and control; and 
a third for fuel use during outages of the 
primary energy supply system. All of the 
proposed standards were set in terms of 
barrels of oil per year per megawatt of 
rated capacity, 

Thu comments filed on this section 
generally favored less restrictive fossil 
fuel limitations. Several common tors 
noted that standards written in terms of 
barrels of oil were imprecise, since the 
energy content of a barrel of oil is not 
constant. Other common tors argued that 
separate standards for startup, flame 
stabilization and outages were 
unnecessarily burdensome* Cmnmunters 
claimed that some small power 
production technologies would be 
severely constrained by one of the 
standards, while requiring little or no 
fossil fuel for other purposes. 
Additionally, to the extent od and 
natural gas remain more expensive than 
other energy sources available to small 
power producers, there Is an economic 
disincentive to use oil and natural gas, 
Thus it was argued that a single 
standard for allowable fossil fuel use 
would be more equitable and workable 
when dealing with a number of types of 
facilities. The Commission has decided 
to adopt this recommendation, 

Many other commenters 
recommended that the Commission 
adopt alternative amounts of fossil fuel 
for use during outages and for other 
purposes. For the purpose of specifying 
the minimum amounts of fuel under 
clauses (i) and (ii) of section 3(17)(D) of 
the Federal Power Act, the Commission 
adopts in this rulemaking tho standard, 
recommended by several commenters, 
that no more than 25 percent of the total 
energy Input during any calendar year 


may consist of fossil fuels— namely oil, 
natural gas, and con). 

With this simple rule, a qualifying 
facility can use up to the allowed 
quantity of fossil fuel for purposes 
specified in the statute. No question 
remains concerning what sort of primary 
fuel system supply outages are within 
the scope of the rule. The standard does 
require that a small power producer be 
able to estimate the energy content of 
the primary energy source. The 
Commission recognizes that for some 
energy sources, municipal solid waste in 
particular, energy content is not 
constant. As has boon stated earlier, the 
Commission believes that reasonable 
estimates will suffice for purposes of 
this rule. Finally, it should bo noted that 
the fossil fuel limitation applies only to 
small power production facilities. Some 
communiers apparently regarded the 
limitations as equally applicable to 
cogeneration facilities. This is not the 
case, 

Another issue raised by the proposed 
rule was the limitation of renewable 
resources to water used at existing 
dams, Com mentors urged the 
Commission to expand the definition of 
renewable resources to include water 
used at new hydroelectric facilities. The 
Commission has reviewed the 
Conference Report ami has determined 
that the conferees did not intend to 
restrict the term renewable resources to 
water used only at existing dams. The 
Commission believes that such an 
interpretation conflicts with the 
conventional use of the term "renewable 
resources" as including all hydroelectric 
sources, not Just thosu using existing 
dams, Therefore, the Commission 
intends that tho term renewable 
resources applies to water used at 
existing and new hydroelectric facilities 
of less than 80 megawatts. 


§ 202.205 Criteria for qualifying 
cogeneration facilities. 

§ 292.205(a)(1) Operating standards for 
topping-cycle cogeneration facilities . , 

In its Notice of Proposed Rulemaking, 
the Commission recognized die problem 
of distinguishing cogonurmion facilities 
which achieve meaningful energy 
conservation from thus 4 which are 
merely "token" facilities, producing 
trivial amounts of either useful heat or 
power. In the proposed rules, the bona 
fide character of a facility was to be 
determined by minimum amounts of 
useful heat and power output, 

Tho need for operating standards as a 
moans of identifying bona fide 
cogeneration facilities drew 
considerable comment. Some comments 
indicated that this formulation had the 
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useful thermal output be greater than 45 
percent of the facility’s energy 
consumption, this proposal would 
ensure that qualifying facilities produce 
heat and power mor« efficiently than a 
8500 Btu/kWh combined cycle 
generating station and a 00 percent 
efficient process steam boiler, 

Moreover, this proposal appears to 
Impact the various cogeneration 
technologies more equitably than the 
other proposed standards, The other 
roposuls for required overall efficiency, 
y simply summing heat and power on 
an equal basis, make qualification 
relatively easy for sleam turbine 
systems which produce little electricity, 
Cogeneration systems which produce 
high ratios of electricity to hear would 
be penalized with difficult heat recovery 
requirements, Yet the systems with high 
electricity to beat ratios have the highest 
“second law" energy efficiencies, 
Euthurmore, a standard which is 
relatively lenient towards oil* and 
natural gas-fired steam cogeneration 
would encourage boiler fuel use of 
distillate oil and natural gas, 

The proposal of another commentor, 
although considered In detail, would 
Impact different cogenurutlon 
technologies differently and would not 
give assurance of energy conservation, 50 
In light of the foregoing 
considerations, the Commission has 
decided to adopt a standard In 
paragraph fa)(2)(i) similar to thnt 
proposed by the Massachusetts Office of 
Energy Resources as Its standard for 
efficiency of new oil- and natural gas* 
fired topping-cycle cogeneration 
systems. This standard requires that for 
any topping-cycic cogeneration facility 
for which any of the energy input Is 
natural gut nr oil and the installation of 
which began .<$\ dr after March 13, 

1080, 51 the useful power output plus one* 


w Thi! efficiency *lamWd propoatnl by this 
commcnlcr, the Amerlcun Paper liuUUute, differed 
from all other# fundamentally in that an effective 
heat rote leal was required. A qualifying 
cogeneration facility wa* defined a»; 

A cogeneration facility that for the electric energy 
produced incrementally to iteam or uiefu) energy 
production; 

1 U»c# less that 0,000 BTU of additional fuet per 
kilowatt hour and 

2 Produce* more electric energy than It consumes 

And that *t leant twenty. five percent of the 

•team, or uicful energy, available (• applied on fin 
annual batii in industrial, commercial, heating or 
cooling u*e», 

’‘The preamble discusses new verou* existing 
facilities Thil is expressed in the regulations a* 
"facilities, the Installation of which began on or 
afler March 13, lOSO. 4 ’ or before that date. The 
Commlsaion view* the beginning oflniUllatlon a* 
the beginning of physical modification of the site or 
of preexisting facillUe*. Of course, any ibxrp line 
will create it* own inequilie* and ral*e its own 
question*. The waiver provision of I 292.205(d) l* 
available to redrew tho*e inequities, f.nd the 


half the useful thermal energy output of 
the facility must be, during any calendar 
year, no less than 42,5 pcrcenl of the 
energy Input of natural gas and pH to the 
facility* The Commission adopted a 
value of 42,5 percent, rather than the 45 
percent recommended by the 
Massachusetts comments because, In 
the Commission’s view, the 45 percent 
requirement appears overly restrictive 
for steam turbine cogeneration facilities 
In that very high holler efficiencies 
would have been required, However, If 
the useful thermal energy output of any 
such facility Is less than 15 percent of Its 
total energy output, the useful power 
output plus one-half the useful thermal 
energy output of the facility must be no 
loss than 45 percent of the total energy 
input of natural gas and oil to the 
facility, 

Existing Versus New Cogeneration 
Facilities 

Although the Commission has found a 
compelling reason to impose efficiency 
standards on new oil and gas burning 
cogeneration facilities, the situation 
with respect to existing facilities Is 
different, Existing facilities are those for 
which the Installation of the 
cogeneration equipment began before 
the Commission actions encouraging 
cogeneration under this program were 
finalized, Presumably, such facilities 
would continue to be Installed or 
operated using whatever fuels they are 
equipped to burn, with or without the 
incentives of PURPA. 

Allowing existing faculties to qualify 
will provide for more flexible operation 
of the facilities, Optimum efficiency of a 
cogencrallon facility may bo more easily 
approached through interconnected 
Operation with an ulectrlc utility, 

Because of the foregoing considerations, 
denial of qualifying status would serve 
no useful purpose, 

Existing cogeneration facilities 
burning oil or natural gas were, in largo 
measure, Installed In an environment of 
lower fuel prices, Such facilities may not 
be able to meet the higher standards 
now reasonable for use of scarce fuels. 
Yet failure to meet standards intended 
for new facilities should not preclude 
entitlement to sell power to the utility 
nnd to receive the other rate benefits, as 
provided under Subpurt C of these rules, 
in addition, the denial of exemption 
from regulation as an electric utility may 
discourage cogeneration at existing 
facilities, 

The Commission has decided against 
imposing any efficiency standards on 
existing facilities, regardless of energy 


option*! procedure for qualification under 
| 292.207(b) is available to an*wer those questions, 

-44- 


source. There Is no assurance that 
Imposing standards would result in fuel 
savings. The opposite result Is more 
likely, If operating cogeneration 
n facilities arc denied the benefits of 
Interconnected operation with an 
electric utility. Therefore, for any 
cogeneration facility, the Installation of 
which began before the date the 
Commission’s final rules In this docket 
were Issued, March 13, 1080, no 
efficiency standards are required for 
qualification, regardless of energy 
source or whether it Is n topping or 
boltomlng-cyule facility. 

Efficiency To Bn Based Upon Projected 
Annual Operation 

Several commonloro raised the Issue 
of whether efficiency calculations 
should be bnsed on rated performance 
characteristics or on expected 
performance over a period of .time* Only 
half of the communturs thnt muntlonud 
the Issue look a position in favor of one 
means of computation or another. The 
balance of the commented merely 
asked for clarification, 

The Commission Is persuadod that the 
efficiency of a cogeneration facility 
operating at peak production of power 
and heat may not necessarily correlate 
with the efficiency which can be 
practically realized, A cogeneration 
facility which serves a highly variable 
heating load may seldom be operated at 
peuk efficiency. The efficiency 
standards required for new oil or natural 
gas cogeneration facilities are intended 
to assure efficient use of these premium 
fuels. Use of optimum or design basis 
circumstances for determining efficiency 
would not satisfy the Commission's 
concern. A computation based upon 
projected or estimated annual 
operations will more closely reflect the 
facility’s actual energy conservation 
potential. 

The Commission realizes thn\ 
estimates will be required In order to 
determine the efficiency of a facility not 
yet constructed, The Commission 
believes, however, that such estimates 
would routinely be performed prior to 
any decision to Invest in cogeneration 
equipment, No significant burden Is 
therefore expected in determining a 
cogeneration facility's qualifying status, 

Why the Efficiency Standard Based on 
” Effective Heat Pates 11 Was Not 
Adopted 

Evaluating the performance of a 
cogeneration facility In terms of the 
quantity of additional fuel used per 
kilowatt hour of electricity generated, 
above that needed for heating purposes 
alone, results In a standard known as 
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the ‘‘effective heat rate”,” This form of 
efficiency evaluation hat been widely 
used to compare cogeneration of 
electricity to conventional utility 
generation, For a typical backpressure 
steam turbine cogeneration facility the 
effective heat rate of electricity 
generation may be a« tow as 4500 BTU/ 
kWh— twice the efficiency of central 
station utility generation, 

The effective heat rate test has some 
serious drawbacks, however. The test 
looks only to the efficiency of electricity 
generation and Ignores the balance of 
the cogeneration facility. While the 
effective heat rate of a topping turbine 
may be high, if only a small fraction of 
the energy produced is in the form of 
electricity, the overall system Is 
essentially a boiler facility, and the 
aggregate energy conserved is minimal, 
Indeed, effective heat rates are most 
favorable for systems which product 
tittle electricity and a large amount of 
steam, The effective heat rate is lower 
for combustion turbine and internal 
combustion cogeneration, as compared 
to steam, but such systems produce 
more electricity per unit offuel used, 
When the efficiency of the entire system 
is computed in such a manner as to 
credit the quality as well as quantity of 
energy produced,” combustion turbine 
or internal combustion cogeneration 
systems consistently score higher than 
steam systems, Thus the effective heat 
rate test does not truly measure overall 
system efficiency, and is net an 
adequate measure of whetht via the 
aggregate, energy is conserved through 
cogeneration. 

$ 292, 205 ( oj( 2)( ii) Topping.cycle 
facilities using energy sources other 
than oil or natural gas> 

In the final rule, the Commission has 
decided not to impose efficiency 
standards for qualification of topping* 
cycle cogeneration facilities using 
energy sources other than oil or natural 


**To compute a cogeneration facility** effective 
heat rate, an ainumpUon I* made that the thermal 
output of the facility would have to be lupplied In 
any event. A certain quantity of fuel would be 
needed to aallify the thermal load In the ab»ence of 
cogeneration, for example, if a »team turbine 
topping-cycle cogeneration facility were not 
ln»ta||ed, ft conventional ateam boiler would ralxe 
the ateam, With the topping-cycle *y«tem, illghtly 
more hid ia burned to ralie ateam at a higher 
preaaure thanla needed for the thermal process. The 
ateam is expanded In a turbine, generating 
electricity and exhausting ateam at the proper 
preaaure for the thermal process. Effective heal rate 
ta computed b* dividing the extra energy supplied to 
the facility bv the electricity generated., 

11 A Btu of electricity, for example, Is worth more 
than a Btu of low pressure steam. The steam may be 
used for heat, but it is not useful for lighting or 
operating a television set. The "Second Law 
Efficiency" concept accurately reflects the 
usefulness of various forms of energy. 


gas, The proposed rules contained 
standards for topping*cycla 
cogeneration facilities using energy 
sources other than coal or coal-derived 
fuels, The efficiency standards were 
proposed in response to two concerns, 
First, some energy sources may be 
viewed as limited in access, Use of such 
resources by one cogenerator deprives 
another, possibly more efficient » 
cogeneration facility, of the opportunity 
to use the resource, Efficiency standards 
were proposed In order (o ensure that 
the first cogenerator, to gain access Id 
the resource, would build an efficient 
facility in the absence of an effective 
market for the resource, 

The second concern dealt with a 
means of distinguishing ft bona fide 
cogeneration facility from a small power 
production facility with incidental 
recovery and use of steam or heat, The 
Commission believed that some means 
was necessary to prevent small power 
production facilities from evading the 
statutory size limits. A standard sotting 
forth minimum production of power and 
minimum recovery of heat was seen as a 
means of avoiding the qualification of 
’’token” cogeneration facilities. 

Neither concern la, however, relevant 
to the use of con! as a primary fuel. Coal 
Is not characterized by limited access 
and it cunnot be used ns n primary fuel 
by small power production facilities, 
Therefore, the proposed rule contained 
no efficiency standards for facilities 
fueled by coal, 

Most commenters addressing this 
question stated that the proposed 
standards were impossible to meet in 
many instances. More Importantly, 
commenters questioned the basic 
rationale of applying efficiency 
standards. The limited access concept is 
complex, and some commenters missed 
the point, arguing that such resources 
are renewable or available in large 
quantity, 

EPA pointed out that the degree to 
which limited access may uffect the sort 
of facility constructed Is unknown, The 
effects of limited access, if any, are 
likely to be site specific, and will vary 
with time, Even if these affects could be 
spelled out with certainty, the 
specification of appropriate efficiency 
criteria would be a difficult task at best, 
If a standard of thermal efficiency were 
set without detailed knowledge of both 
the technologies and patterns of 
resource development, the probable 
effect would simply be to stifle 
development of the resource. 

The Commission, concludes that the 
proposed cure is far worse than the 
suspected ailment, In addition, as was 
stated in the discussion addressing the 
operating standards, the 5 percent 


minimum amount of useful thermal 
output standard will assure that these 
facilities av^jtpnafide cogenerntors 
under these rules, 

I 292.205(b) Efficiency standards for 
bottoming-cycie facilities. 

The proposed rule contained a two* 
part efficiency standard for bottoming* 
cyclb cogeneration facilities, All 
facilities, except those using coal or 
coul-derivod fuels, would have been 
required to meet the standards, The first 
part of the efficiency standard dealt 
with the heat engine. In order to qualify, 
a facility had to either convert 15 
percent of the reject heal from the 
thermal process to mechanical energy, 
or In the alternative, achieve 40 percent 
of the idoal Carnot efficiency with the 
working fluid temperatures experienced, 
The second part of the standard simply 
required an overall energy efficiency of 
00 percent For the entire facility, 

Numerous commenters wore critical 
of the proposed standards. Although a 
number of issues were addrossed, a 
common concern was the counter- 
productive nature of efficiency 
standards for bottoming-cycle 
cogeneration facilities relying on reject 
heat, It was argued that because the 
heat would otherwise be wasted, 
efficiency standards would serve no fuel 
conservation purpose. The only effect of 
efficiency standards would bo a 
limitation on the number of bottoming* 
cycle facilities which would be 
constructed, 

Moreover, many commenters noted 
that the overall energy efficiency 
standard of (K) percent was overly 
restrictive, and In fact meaningless in 
many instances. The overall energy 
efficiency, as defined In the proposed 
rule, would be determined by the 
efficiency of the bottomlng-cyclo heat 
engine and the efficiency of the 
industrial thermal process, Typically the 
latter efficiency Is predetermined by the 
nature of the process and the design of 
the industrial plant. When bottoming- 
cycle cogeneration equipment is added 
to un existing plant, the efficiency of 
that plant’s energy utilization is . 
irrelevant to the effectiveness of the 
bottoming cycle. Furthermore, the 
measurement of overall energy 
efficiency required under the proposed 
rules would be difficult, since such 
efficiency measurements are not a 
conventional practice. 

The Commission recognizes the 
validity of these comments, and has 
therefore eliminated efficiency 
standards for most bottoming-cycle 
cogeneration facilities, The final rule 
contains an efficiency standard for only 
those facilities with oil or natural gas 
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supplementary firing, The nurd for 
standards In (nil case whs 
acknowledged by several commenters, 
Whun supplementary firing is used In 
n hottonUng-cycle cogeneration facility* 
more than reject heat is used to generate 
electricity. Scarce fossil fuels can be 
introduced without the inherent 
efficiency advantages of sequential use* 
In order to restrict the potential for 
abuse, the Commission has adopted a 
simple efficiency test similar to that 
suggested by one of the commenters, 

The standard relate# only to facilities 
installation 14 of which began on or after 
March 13,1000, and for which any of the 
energy input us supplementary firing is 
oil or natural gas, Paragraph (b)(t) 
specifies that the useful power output of 
the bottoming cycle must, during any 
calendar year, be no less than 45 
percent of the energy input of natural 
gas and oil for supplementary firing, The 
Commission notes that the fuels used in 
the thermal process “ups I ream" from the 
boitomlng*eyclo facility's power 
production system are not considered In 
1 this efficiency test, The use of the lower 

heating value, consistent with the 
proposed rules, Is advantageous to 
nogenera tors in that the latent heat of 
combustion water cannot be effectively 
recovered by any practical bottoming- 
* cycle technology currently foreseeable. 

l | 29Z2Q$(gJ Bxmiptm from 

? incremental pricing > 

\ One of the Incentives for cogeneration 

\ la found not in PURPA but in the Natural 

k Gas Policy Act of 1970 (NGPA). In 

\ section 200(c), the Commission is given 

f the discretion lo exempt qualifying 

cogeneration facilities from Ms 

i incremental pricing program developed 

under Title II of the NGPA, 

On September 20. wo, the 
s Commission issued final rules 

implementing the incremental pricing 
i provisions of the Natural Gas Policy Act 

, of t07H. n These rules provide, among 

other things, that natural gas used by “a 
qualifying cogeneration facility" shall be 
exempt from the incremental pricing 
provisions of the NGPA,” A qualifying 
cogeneration facility is defined in the 
regulations as a cogeneration facility 
which meets the requirements 
prescribed by the Commission pursuant 
to section 201 of the Public Utility 
i. Regulatory Policies Act pf 1970 

(PURPA)* 11 
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which ClrctrtegflnerKUng equipment u wtrqfuM to 
exiiUns lourcei of ImiuitrfSi reject beat, the dais «t 
which uuUlMion begin* is the date on which the 
retrofit i» bepun 
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In this paragraph, the Commission has 
set forth the requirement* for exemption 
from incremental pricing, Paragraph 
(c)(1) allows that any topping-cycle 
cogeneration facility which Is a 
qualifying facility under 1 292403(b)* 
and, if not already required to do so, 
meets the operating and efficiency 
standards under paragraphs (u)(i) and 
(2)(i) of this section, or Is a qualifying 
facility under Subpurl R of this part, may 
obtain an exemption from Incremental 
pricing for Its natural gas use. 

Paragraph (c)(2) enables natural gas 
used in bottomlng-cycle cogeneration 
facilities and which is not exempt from 
incremental pricing under Subpart E of 
this part to obtain exemption under this 
subparl to the extent that reject heat 
emerging from the useful thermal energy 
process is made available for use for 
power production, The Commission 
feels that those requirements adequately 
reflect the goal of PURPA to encourage 
the efficient use of energy by 
cogeneration facilities, To the extent 
that a facility makes available Its reject 
thermal energy to produce power* the 
Commission believes M should obtain 
the benefit of exemption from 
incremental pricing, 

The Commission does not Intend for 
this subpart to interfere with any 
exemptions provided under Subpart E> 
Therefore, paragraph (c)(3) provides that 
any person who obtained an exemption 
under Subpart B is not affected by this 
provision, 

Paragraph (c)(4) provides that natural 
gas used for supplementary firms in any 
cogeneration facility is not eligible for 
exemption from incremental pricing 
under this subpart. However, natural 
gas used for supplementary firing of a 
bo!toming<cycle facility would be 
exempted under the Commission's 
Order No* 49-A, to the extent that the 
facility generates electricity which is 
sold lo a utility.” 

When the final regulations under 
Phase II of incremental pricing take 
effect and the Commission can then 
better assess their implications, the 
Commission may wish to revise the 
exemptions from incremental pricing |p 
cogeneration facilities, including the 
exemption provided in the Interim Rule 
under Subparl E. 

imm(d) Wai\m 

This paragraph provides that the 
Commission will consider waiving any 
of the standards described above upon a 
showing that the facility will produce 
significant energy savings. 


u See Order No 4ft-A, l»»ued December 27* 1979, 
in DocM No RM7tM4, 45 KK 21 (|an. 2, u*0). 
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imm Ownership criteria. 

Section 292,20s is designed to 
implement the statutory requirement 
that a qualifying small power production 
facility or cogeneration facility must he 
owned by a person nut primarily 
engaged in the generation or sale of 
electric power (other than electric power 
solely from cogeneration facilities or 
small power production facilities]* 
Regarding this provision, the 
Commission notes that the Conference 
Report state# than 

(electric utilities may participate In an 
entity which owns such (qualifying small 
power production or cogeneration) facilities 
with other persons, and such entity could 
qualify under these definitions. 

The test of this case is whether the entity 
which owns the facility It primarily engaged 
in the generation or sate of electric power 
other than in connection with its ownership 
of the cogeneration facilities or small power 
production facilities,” 

Thus, cither directly or through a 
subsidiary company, an electric utility 
could participate in the ownership of a 
qualifying cogeneration or small power 
production facility. 

Several commenters noted that under 
a literal Interpretation of the Conference 
Report's statement* several electric 
utilities could form a subsidiary which 
owned small power production or 
cogeneration facilities, Such a 
subsidiary would constitute an entity 
which is not primarily engaged in the 
generation or sale of electric power 
other than In connection with Its 
ownership of cogeneration or small 
power production facilities, Under such 
an interpretation* the subject facilities 
would be eligible to receive qualifying 
status. 

The Commission believes* however, 
that the thrust of section 201 of PURPA 
is to limit the advantages of qualifying 
status to cogeneration ami small power 
production facilities which are not 
owned primarily by electric utilities or 
their subsidiaries. The proposed rule 
provided that if, based on the proportion 
of ownership by electric utilities, public 
utility holding companies, or 
subsidiaries of either* more than 50 
percent of the entity which owns the 
cogeneration or small power production 
facility is comprised of these electric 
utility interests, then the facilities are 
not qualifying facilities, this language 
has been incorporated Into thuse final 
rulus; the comments on this section 
provided no sufficient reasons In the 
Commission's judgment for changing the 
percentage. 


"Conference Report on H R. 4018, Public Uitllty 
Regulatory Halides Act of 197ft, H Rep No 17*0,89, 
95lh Cong . 2d Sr m (1978) 
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The Commission erophaslm the fuel 
that nothing in this program llmifs the 
extent of utility ownership or operation 
of cogeneration or email power 
production facilities The Commission 
notes the statement In the Conference 
Report that? 

... It is also the intention of the conferees 
that the definition of "qualifying cogeneration 
facility" and "qualifying small power 
production facility 4 will not tie construed as 
prohibiting or discouraging electric utilities 
from cogenerating,” 

Utilities may nat» however* qualify for 
the benefits under this program If their 
ownership interests exceed the limits set 
forth In this rule* 

Doth the provisions in section 
W7](CHW) mA 3(i»)(B)(li) of the Federal 
Power Act, as n mended by section 201 
of PURPA, use the term person in 
describing who may own a qualifying 
cogeneration facility and qualifying 
small power production Facility, The 
Commission nay incorporated the 
ownership criteria under this section of 
the regulations ami has used the term— 
person— found in the statute, 

A few communtars questioned 
whether ft municipality (or any other 
agency or Instrumentality of State or 
Federal government) falls within the 
definition of the term "person” as used 
in definitions (17) and (ih) in section 3 ni 
thu Federal Power Act, ft is the 
Commission's view that the term 
"person, n for purposes of qualifying 
under this program, does include 
municipalities {or any other agency or 
Instrumentality of State or Federal 
government), This view is supported by 
case law In Which the courts have 
treated municipalities and other units of 
State and Federal government as 
persons under other sections of the 
Federal Power Act, Soo, United 
Status v. Public Utilities Commission of 
California* 3*5 U,S, 2f»5 (1053); and Now 
Etyfand Power Go* v. FPC> m F* 2 d 250 
{1st Cir, 1005), The cases touching on dm 
Issue of these agencies as persons are 
very expansive (see the California 
Public Utility Commission decision 
cited above which was decided by the 
Supreme Court in 1053), Therefore, 
under past practice, the Commission and 
the courts have mil interpreted "person" 
to exclude a municipality or other unit of 
State and Federal government from the 
benefits of any action of the Federal 
Power Act, 

In addition, In that there is no 
indication that the Congress meant to 
deny qualification to these agencies or 
instrumentalities, the Commission finds 


”Csmf«rcet« He purl cm 11 ft. 401ft, Pubhc Utility 
Hejeitoiory Polite Act of 1»?S, } I KS|> No l»o, 
StM*U95lh Cm * M Sm 


no policy grounds for denying these 
agencies or Instrumentalities qualifying 
status, Therefore, both as a matter of 
law and as a matter of policy* the term 
"person” as used In section 3(t7)(C)(li) 
and 3(lft)(t))(ii) Includes these agencies 
or instrumentalities. The effect of this Is 
to allow these agencies or 
instrumentalities the opportunity to 
participate in this program If they 
otherwise meet the standards for 
qualification set out in this subpart, 

1 29Z20? procmlum for obtaining 
qualifying status* 

This section sets forth the procedures 
for obtaining qualifying status, 

Paragraph (a)(1) provides that a small 
power production facility which meets 
the criteria for qualification set forth in 
1 202,203 is a qualifying facility. As 
discussed above, the Commission has 
eliminated the mandatory casmbweasu 
qualification procedure contained in the 
proposed rule, 

Paragraph (u)(2) requires any owner 
or operator of a facility qualifying under 
paragraph (a)(1) to furnish notice to the 
Commission* The contents of the notice 
shall contain the Information required of 
an applicant for qualifying status in 
paragraph (b)(2)(l) through (b)(2)(lv! 
do sen bed below. Tim Commission is 
requiring such notice for purposes of 
monitoring the market penetration of 
qualifying facilities* in compliance with 
its responsibilities under the National 
Environmental Policy Act of 1000, as 
previously discussed In this preamble. 

Paragraph (b) provides an optional 
procedure whereby the owner or 
operator of u small power production 
facility may* should it prove desirable, 
file an application with this Commission 
for certification that the facility or 
cogeneration facility is a qualifying 
facility. The application must contain 
enough Information to enable the 
Commission to make an accurate finding 
that the facility should or should not be 
certified, 

Specifically, paragraph (b)(1) through 
(v) provides that each application must 
contain the name and address of the 
applicant and the location of the facility* 
a brief description of the facility 
Including a statement indicating 
whether such facility is a small power 
production facility w a cogeneration 
facility, the primary energy source used 
of to bo used by the facility, the rated 
{tower production capacity of the 
facility, and the percentage of 
ownership by electric utilities* or public 
utility holding companies* or by any 
person owned by either. 

Applications by owners or operators 
of small power production facilities 
must also contain the location of the 
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facility in relation to any other small 
power production facilities within one 
mile of the facility owned by the 
applicant which use the same energy 
resources* and information identifying 
any planned usage of natural gas, oil or 
coal* 

An application by a cogenerator must 
contain the date installation facility 
commenced* a description of the 
cogeneration of the facility* including 
whether the facility is a tupping or 
bottoming cycle* and sufficient 
information to determine that any 
applicable efficiency or operating 
requirements have been met* 

Paragraph (b)(3) sets forth the 
procedures to be used by thu 
Commission to determine whether a 
facility is to be granted qualifying status, 
U provides that, within (JO days of the 
filing of a complete application, the 
Commission shall issue an order 
granting or denying the application, 
extending the time for issuance of an 
order, or setting the matter for hearing, 

If no ordur is issued within 00 days of 
the filing of thu application, it shall be 
deemed to have been granted* 

The Commission will rely on its 
existing procedures for any person to 
file a petition for reconsideration of any 
Commission action instead of employing 
the protest procedure contained in the 
proposed rule* 

Several comnumtura, while offering 
support far the elimination of filing and 
noticu requirements for smaller 
facilities, acknowledged the useful 
purpose that would be served by a 
requirement that a larger facility give 
notice to the affected utility of its 
qualifying status and its intention that 
such utility purchase its power. 
Accordingly, the Commission has 
provided a requirement in paragraph (c) 
that an electric utility is not required to 
purchase electric energy from a facility 
with a design capacity of 500 kilowatts 
or more until 00 days after the facility 
notifies the utility that ft is a qualifying 
facility, or 00 days after the facility has 
applied to the Commission under 
paragraph (b), 

Paragraph (d)(1) provides that the 
Commission may revoke the qualifying 
status of a facility if it ceases to comply 
with any of the statements contained in 
its application for Commission 
certification. The Commission may do so 
on its own motion* or upon a motion to 
reconsider any certification previously 
granted, in either case* the Commission 
will act only after providing an 
opportunity for a hearing. Paragraph 
(d)(2) provides that, prior to undertaking 
any substantial alteration of a qualifying 
facility, a small power producer or 
cogenerutor may, should it prove 


G-15 


17172 F#d#r«l Rtf iittr / Vol, 45, No. 50 / Thursday* March 20. I960 / Rules and Regulations 


desirable, apply to the Commission for a 
determination that th* facility* a* 
modilwd, will retain it* qualifying 
statue* 

IV. Effective Date 

The Conference Report indicate* that % 

rules respecting criteria for qualifying 
facilities be prescribed "as soon as 
practicable” in order that persons may 
ascertain in advance of construction or 
operation of any facility whether or not 
such facility will meet the criteria 
established. The Commission believes, 
therefore, that good cause exists under 5 
U,S.C. 553(d) to make the rules 
promulgated in this order effective 
immediately, 

These rules have been promulgated 
under the Federal Power Act, as * 
amended by PURPA, and, therefore, a 
right to rehearing exists under section 
313 of the Federal Power Act. 

(Public Utility Regulatory Policies Art of 
1378, 16 U.S.C, 2601, Mm* Energy Supply 
and Environmental Coordination Act, (15 
U S C, 791 et $eq.)> Federal Power Act, us 
amended, 16 U,S C, 792 vt $eq. t Department of 
Energy Organisation Act, (42 U.SC. 7101 et 
se<i ),m 12009, 42 FR 46267, Natural Gas 
Policy Act one?#, (15 U.S.C. 3301, etseq.J) 

In consideration of the foregoing, the 
Commission amends Part 292 of Chapter 
1, Title 18, Code of Federal Regulations, 
as set forth below, effective 
immediately. 

By the Commission. 

Kenneth F, Plumb, 

Secretary , . 
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APPENDIX H 

REGULATIONS IMPLEMENTING SECTION 210 


That portion of the preamble to the final rules on small power production 
and cogeneration facilities that pertains to "Regulations Implementing Section 
210" of the Public Utility Regulatory Policies Act of 1978 (Docket No. RM 
79-55, 45 Fed. Reg. 12214 (February 25, 1980)) follows. 


Monday, February 29, 1WM 


■B® 


DEPARTMENT OF ENERGY 

f tdt r»| Energy Regulatory 
Commission 

!• CFR Fart 292 

(OocNtt No* RW79-5S, Order No* <91 

Small Power Production and 
Cogeneration FacJtlllssf Regulations 
Implementing Section 210 of the Public 
Utility Regulatory Policies Act of 1971 

agency; Federal Energy Ragulatary 

Commission, 

action: Final rule* 

summary* The Federal Energy 
Regulatory Commission hereby adopt! 
regulations that Implement section 210 
of the Public Utility Regulatory Policies 
Act of lore (PURPA), The rules require 
electric utilities to purchase electric 
pownr from and sell electric power to 
qualifying cogeneration and small power 
production facilities, and provide for the 
exemption of qualifying facilities from 
certain federal and State regulation . 
Implementation of these rules is 
reserved to State regulatory authorities 
and nonregut a tad electric utilities 
effective date; March 20, lOBO 
TOR FURTHER INFORMATION CONTACT. 
Ross Ain, Office of the General Counsel, 
Federal Energy Regulatory Commission, 

125 North Capitol Street, N.&* Washington 
D,C. 2042ft, 202-357-8440* * 

John O'SuHIvan, Office of the General 
Counsel. Federal Energy Regulatory 
Commission* 825 North Capitol Street, N F 
Washington* D.C 20426. 202-057-6177. 
Adam Wenner, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, N B., 
Washington, D C, 2tH26, 202-357-6000 
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••ward €k#w, Offk# #1 Ktottk Fawtf 
RseulaUee, Federal Energy Regulatory 
Com ml Wien, •*• North Cartel itrot* NR* 
Waohineton, D C MM, KM7HIH 
MNilMNTMY M^DfU^ATMWC 
lUMd Fabrutry li, M 
Section 210 of the Public Utility 
Regulatory Policies Act of 1f7§ (PUR PA) 
requires the Federal Energy Regulatory 
Commission (Commission) to prescribe 
rules at the Commission determines 
necessary to encouraga cogeneration 
and •mail power production, Including 
rulte requiring electric utilities to 
purchase altctric power from and tall 
altctric power to cogeneration and email 
power production facilities. 

Additionally, faction *10 of PURPA 
authorises the Commission to exempt 
qualifying facllltlae from certain Federal * 
and State law and regulation. 

Under esctlon 201 of PURPA, 
cogeneration facilities and email power 
production facilitiee which meet certain 
standard! and which are not owned by 
pert one primarily engaged in the 
generation or eafa of alectrlc power can 
become qualifying facilitiee, and thus 
become eligible for the rates and 
axemptlone eel forth under section 210 
of PURPA, 

Cogeneration facilitiee simultaneously 
produce two forme of useful energy, 
such ae electric power and steam, 
Cogeneration facilities me fliriifloantly 
ieee fuel to produce electricity and 
steam (or other forma of energy) than 
would be needed to produce the two 
separately. Thus, by using fuels more 
efficiently, cogeneration facilitiee can 
make a significant contribution to the 
Nation's effort to conserve its energy 
resources. 

Small power production facilities use 
biomass, waste, or renewable resources, 
including wind, solar amd water, to 
produce electric power, Reliance on 
these sources of energy can reduce the 
need to consume traditional fossil fuels 
to generate electric power. 

Prior to the enactment of PURPA, a 
cogenerator or small power producer 
seeking to establish interconnected 
operation with a utility faced three 
major obstacles, First, a utility was not 
generally required to purchase the 
electric output, at an appropriate rate, 
Secondly, some Utilities charged 
discrimlnatorily high rates for back*up 
service to cogenerators and small power 
producers, Thirdly, a cogenerator or 
small power producer which provided 
electricity to a utility'* grid ran the risk 
)f being considered an electric utility 
ind thus being subjected to State and 
7 ederal regulation as an electric utility, 
Sections 201 and 210 of PURPA are 
lesigned to remove theae obstacles, 

5a ch electric utility la required under 


•ection 210 to offer to purebaaa 
available electric enemy from 
cogeneration end small! power 
production facilities which obtain 
qualifying status under section 101 Of 
PURPA# ror such purchases, electric 
utilities are required to pay ratea which 
are Juet and reaaoneble to the 
ratepayers of the utility, in the publio 
interest, end which ddngl discriminate 
against cogenerators or small power 
producer!, Section 210 alio require! 
electric utllltlee to provide electric 
service to qualifying facilitiee at ratea 
which ate fust and reasonable, In the 
public interest, end which do not 
discriminate against cogenerators and 
email power producer*. Section 210(e) of 
PURPA provide! that the Commission 
can exempt qualifying facilitiee from 
State regulation regarding utility rates 
and financial organisation, from Federal 
regulation under the Federal Power Act 
other than licensing under Part I), and 
rom the Public Utility Holding Company 
Act, 

I, Procedural History 

On June 26, 1070, In Docket No. RM7f- 
M, 1 the Commission issued proposed 
rules to determine which cogeneration 
and small power production facilities 
may become "qualifying" cogeneration 
or imiil power production facilities 
under suction 201 PURPA. Such 
qualifying facilities are entitled to avail 
themselves of the rate and exemption 
provisions under section 210 of PURPA; 
and qualifying cogeneration facilitiee 
are eligible for exemption from 
incremental pricing under Title 11 of the 
Natural Gas Policy Act of 1076.' The 
Commission will soon Issue a final rule 
In Docket No. RM7S-54, 

As pari of the rulemaking process in 
this docket, the Commission issued a 
Staff Discussion Paper 1 on June 27, 1070, 
addressing Issues arising under section 
210 or PURPA. 

Public hearings on RM70-M and the 
Staff Discussion Paper (RM70-55) were 
held in Sin Francisco on July 23, 1070, 
Chicago on July 27, 1970, and 
Washington, D,C. on July 30, 1070. 
Written comments were also received. 

On October 16, 1070, the Commliilon 
Issued a Notice of Proposed R jlemaklng 
under Section 210 of PURPA In Docket 
No, RM70-55, 4 On October 10, 1070, the 
Commission made available Its 
preliminary Environmental Assessment 
(EA) of the proposed rules in Docket 
Nos. RM70-54 and RM70-55. In a 

'44 resaw, July ft, 1S7*< 

•44 re M744> NovtukMT IS. 1ST*. 

•4«re>ssai.|uiys,iim 

*44 re snso, Octob* S4,1S7S. 


lUguMtfaffVrttor CoawataU,* (to 
ComUmIm furttor publio 

comm.nl on both propo-d rulfi, and on 
Dm finding, Ml forth la lha af*U«ln*r>’ 
EA. In onur lo obtain tha data, rtawi j 
and arauawnta of lat»r#<t»d ptrtlt,, (to 
CoaunlMlon Staff bald public Marina* 
in SaatUa on Novamtor ««, irs, in Naw 
York on November i*. 197V, In Dcnvar 
On Novnabar 30, !#70, aad in 
Wt.binflon, D.C. on Dccambar 4 and 3, 
1*7*. TM Commit. loo alao racaivad 
written comment 

After consideration of the comment!, 
the Commleelon Stgff mode avallebte a 
fbial draft rule on January 26, 1000. Stats 
public utility commissioner* were 
invited to comment on the draft at a 
public meeting held on February 6, 1063, 
Representative s of electric utilities were 
invited to comment at a public meeting 
held on February 6, I960, The 
Commission Staff aleo mad* itself 
available to any other interested parties 
who wished to comment, All of the 
comment* wera considerad in the 
formulation of this final rule, 

In the Staff Discussion Paper and the 
Request for Further Comments, It was 
stated that any environmental effects 
attributable to this program would result 
from the combined effect.of these two 
rulemaking proceedings, As noted 
previously, the Commission Intends to 
issue final rules in Docket No. RM70-54 
In the near future. At that time, the 
Commission will also make available Its 
final Environmental Assessment, 

II, flummery 

These rule! provide that electric 
utilities must purchase electric energy 
and capacity made avallabto by 
qualifying cogenerators and small power 
producers at a rate reflecting the cost 
that tha purchasing utility can avoid as a 
result of obtaining energy and capacity 
from these sources, rather than 
generating an equivalent amount of 
energy Itself or purchasing the energy or 
capacity from other suppliers, To enable * 
potential cogenerators and small power 
producers to be able to estimate these 
avoided costs, the rules require electric 
utilities to furnish data concerning 
present and future costs of energy and 
capacity on their systems. 

These rules also provide that electric 
utilities meet furnish electric energy to 
qualifying facilities on a 
nondlscriminetory basis, and at a rate 
that Is just and reasonable and in the 
public Interest; and that they must 
provide certain types of service which 
may ba requested by qualifying facilities 
to supplement or back up those 
facilities' own generation, 
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The rule exempts alt qualifying 
cogeneration facilities ami certain 
qualifying entail power production 
lacilitiaa from certain provisions of Ihc 
federal Rower Act, from all of th# 
provialona of th« Public Utility Holding 
Company Act of tWi related to electric 
utilities, and from Stala lawa regulating 
altctric utility rataa and financial 
organisation. 

The Implamantatjon of these rules (a 
reserved to the State regulatory 
authorities and rionregulaled electric 
utilities, Within one year of the issuance 
of the Commission's rule a, each Slat* 
regulatory authority or nonregulalad 
utility muat implement thaae rules, Thai 
Implementation may be accomplished 
by the lasuance of legulationa, on a 
case -by -case basis, or by any other » 
maana reasonably designed to give 
effect to the Commission's rules. 

111. goctian bylectioo Analysis 

Subpatl A'-CinerolProvfrfatu r 
I mwi Peffnttion$. 

This section contains definitions 
applicable to this part of tha 
Commission's rules. Paragraph fa) 
provides that terms defined In PURPA 
have tha same meaning as they have In 
PURPA. unless further dt fined in this 
port of the Commission's regulations. 
The definitions in PURPA iff found in 
section 3 of that Act. 

Subparagraph (1) defines a qualifying 
facility as a cogeneration or small power 
production facility which is a qualifying 
facility under Subpart B of tha 
Commission'* regulations. Thoee 
regulations implement section 201 of 
PURPA. and are the eubject of Docket 
No. RMftHH, 

Subparagraph (2) defines "purchase" 
as tha purchase of electric energy or 
capacity or both from a qualifying 
facility by an electric utility. 

Subparagraph (3) define* "sale* as the 
sale of electric energy or capacity or 
both by an alectrlc utility to a qualifying 
facility. 

In the proposed rule, subparagraph (41 
defined "system emergency" as a 
condition on a utility's system "which Is 
likely to result In disruption of service to 
a significant number of customers or is 
likely to endanger life or property." In 
response to comments noting tha 
difficulty In determining what 
conatltutae a "significant number" of 
customers, tha Commission has 
•mended the definition to “a condition 
on an alactrlc utility'* system which Is 
likely to result (n Imminent significant 
disruption of service to customers, or Is 
imminently likely to endanger life or 
property." The emphasis Is placed on 
the significance of the disruption of 


eervica, rather than on the number of 
customers affected. 

Subparapaph (I) deflnea "rate** at 
any price, rata, charge, or elaisiflcaUoa 
made, demanded, observed or received 
with raepact In the sale or purchssa of 
electric energy or capacity, or any rule, 
regulation, or practice respecting any 
such rat* charge, or classification, and 
any contract pertaining to tha sale of 
purchase of electric energy or capacity, 

lit the proposed rule, subparagraph (0) 
defined "avoided coata" as tha costa to 
an electric utility of energy or capacity 
or both which, but for tha purchase from 
a qualifying facility, the electric utility 
would ganaiata or construct itself or 
purchase from another source, Thla 
definition is darivad from the concept of 
"the incremental coal to the electric 
utility of alternative electric energy" set 
forth In section 210(d) of PURPA* It 
Include* both tha Axed and the running 
costa on an altctric utility eyeiem which 
can be avoided by obtaining energy or 
capacity from qualifying facilities, 

The costs which an electric utility can 
avoid by making such purchase* 
generally con be classified as "energy" 
costs or "capacity" costs, Energy costs 
are the variable costs associated with 
the production of electric energy 
(kilowatt-hours), Thay represent the cost 
of fuel and soma operating and 
maintenance expenses. Capacity costs 
are the costs associated with providing 
the capability to deliver energy; they 
consist primarily of the capital coils of 
facilities, 

If, by purchasing electric energy from 
a qualifying facility, a utility can reduce 
its energy costs or can avoid purchasing 
energy from another utility, the rate for 
a purchase from a qualifying facility Is 
to be based on those energy costs which 1 
the utility can thereby avoid. If • 
qualifying facility offers energy of 
sufficient reliability and with sufficient 
legally enforceable guarantees of 
deliverabllity to permit the purchasing 
electric utility to avoid the need to 
construct a generating unit, to build a 
smaller, less expensive plant, or to 
reduce firm power purchases from 
Another utility, then the rates for such a 
purchase Will ba based on the avoided 
capacity and energy costa, 

Tha Commission has added the term 
"incremental" to modify tha costs which 
an electric utility would avoid as a 
result of making a purchase from a 
qualifying facility. Under tha principles 
of economic dispatch, utilities generally 
turn on test and tuns off first their 
generating unite with th* highest running 
cost, At any gi ven time, an economically 
disnatched utility can avoid operating 
It •# ;st*€oet unite a* a result of 
Hiding a purchase from a qualifying 
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facility. TV# utility's avoided 
Incremental costa (and not average 
system costs) should ba uaad to 
calculate avoided costa. With regard to 
capacity, if a purchase from a qualifying 
facility permits tha utility to avoid tha 
addition of new capacity, then tha 
avoldad coat of tha new capacity and 
not tha average embedded system coil 
of capacity should ba use 
Many comments noted that tha 
definition of "avoided cost" In the 
proposed rule failed to link the capacity 
costa which a utility might avoid ee a 
result of purchasing electric energy or 
ca$>adty or both from a qualifying 
facility with, the energy costa associated 
with the new capacity, If tha 
Commlsaiop required altctric utilities to 
ban their rates for purchases from a 
qualifying facility on the high capital or 
capacity cost of a bale load unit and, In 
addition, provided that tha rat* for tha 
•voided energy should ba based on the 
high energy cost associated with • 
peaking unit, the electric utilities 1 
purchased power expenses would 
exceed tha incremental coat of 
altarmtlva electric energy, contrary to 
the limitation set forth in the last 
sentence of section 210(b). 

One way of determining the avoided 
cost ia to calculate the total (capacity 
and energy) costs that would be 
incurred by a utility to meat a specified 
demand in comparison to the cost that 
tha utility would incur if It purchased 
anew or capacity c? both from a 
Qualifying facility to meet part of its 
demand, and supplied its remaining 
needs from its own facilities, The 
difference between these two figures 
would represent the utility'! net avoided 
cost, In this case, the avoided costs are 
the excess of the total capacity and 
energy cost of the system developed in 
accordance with the utility's optimal 
capacity expansion plan,* excluding the 
qualifying facility, over the total 
capacity and energy cost of the system 
(before payment to the qualifying * 
facility) developed in accordance with 
the utility's optima! capacity expansion 
plan including tha qualifying facility, 1 
Subparagraph (7) deflnea 
"Interconnection costs" as the 
reasonable costa of connection, 
switching, metering, transmission, 
distribution, safety provisions and 


•Aaeptlai 
•cHWm him 
IreaawUilaa 
wamiwtfM a/ capital fual optrellne in* 
Mlatonataa OMI* wffl M—l • utility’* projects 
joae— s^f iali at Wat aw aat total ewt 


m capacity •ipawlo* pt«n k Ifw 
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udmtnistraUva KiU Inourind by thi 
electric utility dimctly reeled I© ih# 
in i Hit ion and maintenance Of iM 
physical facilities nates* ary in permit 
wtercoftMCted operation* with a 
qualifying facility, to tha axtcM such 
cost# art in excess of the corresponding 
costs which the electric utility would 
Hava incurred if It tied not engaged in 
interconnected operation!, but instead 
generated an equivalent amount of 
energy itaaif or purchased an equivalent 
amount of altctrk anatg y or capacity 
from other source*, biterconnecdon 
coat a do not Includa any coat* Included 
In the calculation of • voided cotta* 

The Commission haa clarified thi* 
definition to Includa distribution ami 
administrative coat* associated with the 
interconnected operation. In r«*pan*t to 
comment* indicating that the proposed 
rule wai vague in thcae respacta, Thi* 
definition is designed to provide the 
State regulatory authorities and 
mmrcguiatfd electric utilities with the 
flexibility to ensure that all costs which 
m shown to b« reasonably incurred by 
the electric utility as a result of 
interconnection with the Qualifying 
futility will be considered as part of the 
obligation of the qualifying facility 
under 1 292406. These costa may 
include, but art iiot limited to* opera ling 
und maintenance expenses* the costs of 
insinuation of equipment elsewhere on 
the utility 1 * system necessitated by the 
in Manned Ion* and reasonable 
insurance expenses, However, the 
Commission does not expect that 
litigation expenses incurred by the 
utility Involving thia section will be 
considered a legitimate Interconnection 
cost to be borne by the qualifying 
facility. 

Certain Interconnection costs may be 
incurred as a result of sales from a 
utility to a qualifying facility* The 
Commission notes that the joint 
Explanatory Statement of the Committee 
of Conference (Conference Keport) 
prohibits the use of “unreasonable rate 
structure impediments, such as 
unreasonable hook up charges or other 
discriminatory practices, . *’ *Thls 
prohibition l* reflected in 1 292406(e) of 
these rules* which provide* that 
interconnection costs must be assessed 
on a nondtscriminatory basis with 
respect to other customers with similar 
load characteristics, 

A qualifying facility which is already 
interconnected with an electric utility 
for purpose# of sales may seek to 
©ftUiblish interconnection fur thi* 
purpose of utility purchases from *1 * 
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qualifying facility. In this cast* the 
qualifying facility may have 
compensated tht utility for lie 
isrtewoniwciion costa with ms pact to 
sales to l he qualifying facility, either w 
pari of the utility*# demand or energy 
chargee, or through a separata customer 
chart*. If this Is tht ease, the 
Iniamonnecttat costs associated with 
the punches* Includa only those 
additional inttfconnaction expenses 
incurred by the electric utility as a result 
of the purchase, and do not Include shy 
portion of the Interconnection costs for 
which the qualifying facility haa already 
paid through tie retail ratal* 

One comment recommended that the 
definition be re vlaed to cover “all 
identifiable costa, Including but not 
limited to, the coats of Interconnection 
, ,* resulting from Interconnected 
operation". Tns Commission rajacts this 
suggestion in ordar to maintain 
consistency with its Initial 
determination to separate the utility 1 * 
avoided costs with regard to purchases 
from qualifying facilities, from the cost* 
incurred as a result of interconnection 
with a qualifying facility. Accordingly* 
legitimate costs not recovered pursuant 
to this section can be netted out in the 
calculation of avoided coats. 

This definition also Incorporates the 
concept from the proposed rule, at 
clarified In an erratum notice,* that 
these costs are limited to the net 
increased Interconnection costs imposed 
on an electric utility compared to those 
interconnection costs it would have 
Incurred had it generated the energy 
itself or purchased an equivalent 
amount of energy or capacity from 
another source, 

T his section of the rule contains 
definitions of "supplementary power", 
"backup power"* “Interruptible power* , 
and "maintenance power" which did not 
appear In the proposed rule. 

Subparagraph (6) defines 
"supplementary power” as electric 
energy or capacity, supplied by an 
alactric utility, regularly used by a 
qualifying facility in addition to that 
which the facility generates itself. 

Subparagraph (9) defines "back-up 
power" as electric energy or capacity 
supplied by an electric utility to replace 
energy ordinarily generated by a 
facility 1 * own generation equipment 
during an unscheduled outage of the 
facility* 

Subparagraph (10) defines 
"interruptible power" as electric energj 
or ^opacity supplied by an clffctrlc 
utility subject to interruption by the 
electric utility under specified 
Cimdtlmntj 

Huutn Ninrmkt % wry. 


i*hfiri#r#j»h (II) deflate 
“meJsriwwiwe poW" a* alectriceoargy 
or capacity aypplitd by on electric 
utility during scheduled ouiagaa of the 
qualifying facility, 

Sufpert C^mmfemenle Between 
Mtetfric Utilities omf Qualifying 
Cogemfetlon and Small Hewer 
Production TacHlth* Under Section tto 
pf the Public Utility Regulatory PaltclM 
Atitftm 
l mm scope, 

faction mm[*) dtacribas the acop* 
of Subpart C of Part 202 cf the 
Commission's rules. ftubpei? C applies 
to salts and purchases of electric energy 
or capacity between qualifying 
cogeneration or small power production 
facilities and alactric utilities, and 
actions related to such aalat and 
purchases* Section 292.901 (b)(1) 
provides that this subpart dots not 
11 1 agreements 


etwee* qualifying cogenerators or 
small power producer* and alactric 
utilitiaa which differ from ratas, or terms 
or conditions which would otherwise be 
required under the subpart. Paragraph 
(bK2) states that this subpart does nol 
affect the validity of any contract 
entered into between a qualifying 
facility and an electric utility for any 
purchase* * f 

Paragraph (b)(1) reflects the 
Commission*# view that the rate 
provisions of section 210 of PIFRPA 
apply only if a qualifying cogenerator or 
small power production facility chooses 
to avail itself of that section, 

Agreements between an electric utility 
and a qualifying cogenerator or small 
power producer for purchases at rates 
different than rates required by these 
rules* or under terms or conditions 
different from those * r t forth in these 
ruts*, do not violate the Commission's 
rules under section 210 of PURPA, The 
Commission recognize* that the ability 
of a qualifying cogenerator or small 
power producer to negotiate with an 
electric utility Is buttressed by the 
existence of the rights and protections of 
these rules. 

Soma comments stated that paragraph 
(b)(2) would unfairly penalise 
cogcnera tore and small power producers 
who, prior to the promulgation of these 
regulations, entered Into binding 
contracts with electric utilities under 
less favorable terms than might be 
obtainable under these rules, The 
Commission interprets Us inundate 
under section 210(h) to prescribe "such 
rules as it determines necessary to 
encourage cogunuratmn and small 
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powar production * * ^ta mean that 
th« total costs to tha utility and the ratal 
to Iti other customer* ihould not ta 
ircata r than thay would hava bean had 
tha utility not mad* tha purchase from 
tha qualifying facility or qualifying 
faoillilaiiThat a cogeneration or imall 
powar production facility antara d into a 
binding contractual arrangement with 
an alactric utility indicatai that it la 
likely that sufficient Incantlva existed, 
and that tha further ancouragamant 
provided by thaia rulaa was not 
necessary. As a rssult, tha Commtilion 
hai not ravliad thi# provision, 

1 292.302 Availability ofihctrte utility 
$y$lm mi data, 

At tha Commiattion obitrvad in tha 
Nolle* of Proposed Rulemaking, in ordar 
to ba abia to avaluata tha financial 
feasibility of a coganaratlon or small 
powar production facility, an bivastor 
net da to ba abla to astlmata, with 
raaaonable certainty, tha expicted 
return on a potantial investment before 
construction of a facility. Thla return 
will ba determined In part by tha price 
at which tha qualifying facility can sail 
Its alactric output. Under I 292,304 of 
these rules, ths rata at which a utility 
must purchag* that output is based on 
the utility’s avoided costs, taking into 
account ths factors sat forth in 
paragraph (a) of that section. Section 

202.302 of these rules Is intended by tha 
Commfsilon to assist those needing data 
from which avoided costs can ba 
derived, It requires alectrlc utilities to 
make available to cogeneratora and 
small power producers data concerning 
the present and anticipated future costa 
of energy and capacity on the utility’s 
system, 

In the preamble to tha proposed rule, 
the Commission stated that most electric 
utilities will have prepared data 
containing some of this Information In 
compliance with the Commission’s rulaa 
Implementing section 133 of PURPA. 
Several commentere observed that the 
marginal cost data required to be 
provided pursuant to section 133 cannot 
be directly translated Into a rate for 
purchases, The Commission has 
clarified paragraph (b) to emphasize that 
these data are not intended to represent 
a rate for purchases from qualifying 
facilities. Rather, these data aro to ba 
considered the first step in the 
determination of such a rate. 

The Commission has also revised this 
section so that the rates for purchasss 
can be more readily calculated from the 
data produced. The Commission has 
changed paragraph (b)(3) to provide that 
a utility shall submit the associated 
energy cost of each planned unit 
expressed In kiiowatbhours (kWh) 


along with the estimated capacity coat 
of planned capacity additions. This 
change Is Intended to ensure that tha ^ 
calculation of avoided costs Includes the 
lower energy costs that might be 
associated with the new capacity, The 
Commission points out that the 
determination of a rate for purchases 
from a qualifying facility which enables 
a utility to defer or avoid tha addition of 
a new unit must alio reflect tha hours of 
sxpeotsd usa of the deferred or avoided 
capacity addition, 

The coverage under paragraph (a) of 
this section is the samo as that provided 
pursuant to section 133 of PURPA and 
the Commission's rules implementing 
that section, 11 As noted in tha Notice of 
Proposed Rulemaking, section 133 of 
PURPA applies to each electric utility 
whose total sales of electric energy for 
posee other than resale exceeded 500 


million kWh during any calendaryrar 
beginning after December 31, 1975, and 
before tha Immediately preceding 
calendar year, 

Paragraph (b) provides that each 
regulated electric utility meeting the 
requirements of paragraph (a) must 
furnish to Its State regulatory authority, 
and maintain for public inspection, data 
related to the costs of energy and 
capacity on the ukeirk uUmy’i iyitem. 
Each nonreguiskd electric utility also 
must maintain sttfh data for public 
inspection. 

In response to comments received, the 
Commission has extended the date by 
which these data must be first provided 
to November 1, I960, and changed (he 
second date to May 31, 1082, to conform 
to the datee required by the 
Commission’! regulations Implementing 
section 133 of PURPA, The Commission 
has added paragraph (d) to allow a 
State regulatory authority or 
nonregufa ted Utility to use a different 
approach than that provided in 
paragraph (b), As part of that substitute 
program, • State regulatory authority or 
nonregulated electric utility could 
provide that cost data be updated more 
frequently than every two years, 

Subparagraph (1) of paragraph (b) 
requires each electric utility to provide 
the estimated avoided cost of energy on 
Its system for various levels of 
cha* 
sis of p< 

blocks of not more than 100 megawatts 


purchases from qualifying facilities, The 
levels of purchases are to ba stated in 


for systems with peak demand of 1000 
megawatts or more, and in blocks 
equivalent to not more than ten percent 
of system peak demand for systems less 
than 1000 megawatts. This information 
is to be stated on a cents per kilowatt* 
hour basis, for daily and seasonal peak 
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and off'peak periods, for !h« current 
calendar year and for each of the next 

Subparagraph (2) of paragraph (b) 
requires each electric utility to provide 
Its schedule for the addition of capacity, 
planned purchases of firm energy and 
capacity, and planned capacity 
retirements for each of the next ten 
years' 

Subparagraph (3) of paragraph (b) h m 
been revised, as discussed previously, 
so that the costs of planned capacity 
additions include the associated energy 
costs. 

The Commission received eonpant 
noting <thet some States have 
implemented or are planning to 
implement alternative methods by 
which electric militias’ system cost datii 
would be made available. In order to 
prevent the preparation of duplicative 
data where the alternative method 
cubskntially deviates from tha 
Commission approach, the Commission 
has added paragraph (d). This 
paragraph provides that any State 
regulatory authority or nonregulated 
electric utility may, after providing 
public notice In the area served by the 
utility and after opportunity for public 
comment, require data different than 
that which art otherwise required by 
this section if it determines that avoided 
costs can ba derived from such dun*. 
Any State regulatory authority or 
nonregulated utility shall notify the 
Commission within 30 days of any 
determination to sustitute data 
requirements, 

If a qualifying facility finds that the 
alternative requirements do not provide 
sufficient data from which avoided costs 
may be derived, the qualifying facility 
may seek court review of the matter as 
it can with regard to any other aspect of 
the State’s implementation of this 
program, 

A qualifying facility may wish to sell 
energy or capacity to an electric utility 
which Is not subject to the reporting 
requirements of paragraph (b), In that 
event, paragraph (c) provides that, upon 
request of a qualifying facility, an 
electric utility not otherwise covered by 
paragraph (b) must provide do (a 
sufficient to enable the cogenerator or 
small power producer to estimate the 
utility’s avoided costs. If such utility 
does not supply the requested data, the 
qualifying facility may apply ip tho State 
regulatory authority which has 
rstemsking authority over the utility or 
to this Commission lor an order 


requiring that the information be 
supplied. Ths consideration of such 
applications should take into account 
ths burden imposed on the smalt 
utilities. 
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An atoctric wtiUty which is teg Ally 
obligated to obtain all of its 
requirements for alactrlc en* rjty and 
capacity from another utility may 
provide the data provided by Hi 
•Mpplylna utility and the rate* at which 
it currently purchases auch energy and 
capacity for any period during which 
thli obligation will continue. Hie 
wholesale ratea may require adjustment 
in order to reflect property the avoided 
coits. This it discussed later In this 
preamble under I *92.303. In the case of 
small, non-generating utilities, the 
requirements of this section will be 
considered to have been satisfied tf 
these cost dete ere readily available 
from the supplying utility, 

Numerous comments mentioned that* 
the proposed nils did not address the 
issue of validation 'of the data to be 
provided pursuant to this section. As a 
result, the Commission has added 
paragraph (e) which provides that any 
data submitted by on electric utility 
under this section shall be subject to 
review by Its State regulatory authority 
Paragraph (e)(2) places the burden of 
providing support for the data on the 
utility supplying the data, 

1292 303 Electric utility ofettftetion* under 
this subpart 

Section 210(a) of PURPA provides that 
the Commission prescribe rules 
requiring electric utilities to offer to 
purchase electric energy from qualifying 
facilities, The Commission Interprets 
this provision to impose cn electric 
utilities an obligation to purchase all 
electric energy and capacity made 
available from qualifying facilities with 
which the electric utility Is directly or 
indirectly Interconnected, except during 
periods described in 1 292.304(f) or 
during system emergencies. 

A qualifying facility may seek to have 
a utility purchase more energy or 
capacity than the utility requires to meet 
its total system load, In such a case, 
while the utility is legally obligated tr 
purchase any energy or capacity 
provided by a qualifying facility, the 
purchase rate should only Include 
payment for energy or capacity which 
the utility can use to meet its total 
system load, These rules impose no 
requirement on the purchasing utility to 
deliver unusable energy or capacity to 
another utility for subsequent sate 

i 292.303(a) OMtgstion to purchase from 
qualifying fecWttes, 

f 292.309(d) Transmission to other 
electric utOttlee. AMagutromant Contracts. 

Several commenters noted that the 
obligation to purchase from qualifying 
fnctlt lies under this section might 
conflict with contractual commitments 


Into which they had anltrad requiring 
thorn to purchase all of thalr 
requirements from a wholesale supplier. 
Ona commenter noted that, with regard 
to all-requirements rural alactric 
cooperatives, any Impairment of the 
obligation to obtain all of a 
cooperative's raqulrsmants from a 
generatioo and transmission cooperative 
might affect the financing ability of the 
generation and transmission 
coopera ti vs. The Commission observes 
that, in general If it permitted such 
contractual provisions to override the 
obligation to purchase from qualifying 
facilities, these contractual devices 
might be used to hinder the development 
of cogeneration and small power 
production, The Commission believes 
that the mandate of PURPA to 
encourage coger r ration and small 
power production requires that 
obligations to purchase under this 
provision supersede contractual 
restrictions on a utility's ability to 
obtain energy or capacity from a 
qualifying facility, 

The Commission has, however, 
provided an alternate means by which 
any electric utility can meet this 
obligation, Under paragraph (d), if the 
qualifying facility consents, an ill- 
requirement* utility which would 
otherwise be obligated to purchase 
energy or capacity from the qualifying 
facility would be permitted to transmit 
the energy or capacity to Us supplying 
utility, In most instances, this 
transaction would actually take the form 
of the displacement of energy or 
capacity that would have been provided 
under the all-requirements obligation. In 
this case, the supplying utility is deemed 
to ha ve made the purchase and, as a 
result the all-requirements obligation is 
not affected 

In addition, if compliance with the 
purchase obligation would Impose a 
special hardship on an all-requirements 
customer, the Commission may consider 
waiving such purchase obligation 
pursuant to the procedures set forth in 
f 292,403. 

Transmission to Other Facilities 

There are several circumstances in 
which e qualifying facility might desire 
that the electric utility with which it is 
interconnected not be the purchaser of 
the qualifying facility's energy and 
Capacity, but would prefer instead that 
an electric utility with which the 
purchasing utility is interconnected 
make such e purchase. If, for example, 
the purchasing utility is a non-generating 
utility, its avoided costs will be the price 
of bulk purchased power ordinarily 
based on the average embedded cost of 
capacity and average energy cost on Ms 
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•uppiyinc utility'* system, As g result, 
the rete to the qualifying facility would 
be baaed oft Shoe# average costs. If, 
however, the qualifying facility's output 
wet« purchased by the supplying utility, 
Its output ordinarily will replace the 
highest cost energy on the supplying 
utility's system et that time, and its 
capacity might enable the supplying 
utility To evoid the addition of new 
capacity. Thus, the avoided costs of the 
supplying utility may be higher then the 


utility, 

Thla would not appear to be the case 
if the qualify^ facility offers to supply 
capacity and energy in a situation in 
which the supplying utility is in an 
exceaa capacity situation. Since the 
supplying utility has excess capacity, Its 
avoided coats would Include only energy 
costa. On the other hand, if the avoided 
cost were: based on the wholesale rate 
to the all-requirements utility, the 
avoided cost would include the demand 
charge included in the wholesale rate, 
which would usually reflect an 
allocation of a portion of the fixed 
chargee associated with excess 
capacity, 

Use of the unadjusted wholesale rate 
fails to take into account the effect of 
reduced revenue to the supplying utility, 
as a result of the Substitute of the 
qualifying facility's output for energy 
previously supplied by the supplying 
utility, As the level of purchase by the 
all-requirements utility decreases, the 
supplying utility's fixed costs will have 
to be allocated over a smaller number of 
units of output In effect, the loss in 
revenue to the supplying utility will 
cause the demand charges to the 
supplying utility's customers (including 
the all-requirements customers 
interconnected with the qualifying 
facility) to increase. Under the definition 
of "avoided c^ts" in this section, the 
purchasing utility must be In the same 
financial position It would have been 
had it not purchased the qualifying 
facility's output. As a result, rather than 
allocating its loss in revenue among all 
of its customers, in this situation the 
supplying utility should assign alt of 
these losses to the all-requirements 
utility, That utility should, in turn, 
deduct these losses from Its previously 
calculated avoided costs, and pay the 
qualifying facility accordingly, 

Under these rules, certain small 
electric utilities are not required to 
provide system cost data, except upon 
request of e qualifying facility, If, with 
the consent of the qualifying facility, a 
small electric utility chooses to transmit 
energy from the qualifying facility to a 
second electric utility, the small utility 
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cmn avoid the otherwise *pi 


requirement* ihul it provide the system 
cost date for Out qualifying facility and 
that It purchase the «n»rny Itself, 
However, the ability to tmntmll * 
purchase to another utility 1* not limited 
to these smaller aystemii n applies to 
any utility 

Accordingly* paragraph (it) proven 
that a utility which receive* energy or 
capucUy from a qualifying facility may, 
with the consent of the qualifying 
facility, transmit »uch energy to another 
electric utility* However, If the flml 
facility docs not agree to transmit the 


purchased energy or capacity! it retain* 
the purchase obttgathm, In addition, If 
the qualifying facility doe* not consent 


to transmission to another utility! the 
first utility retain* the purchase 
obligation. Any electric utility to which 
such energy or capacity I# delivered 
until purchase this energy under the 
obligation* *et forth In these rule* a* If 
the purchase were made directly from 
the qualifying facility, 

One comment# stated that thl* 
provision could result In energy being 
* mlrn* Hutu 


transmuted to a utility which! 
or no Information rewarding the 
reliability of the qualifying facility, Urn 
Commission believe* than prior to these 


transaction* occurring* tt will be in the 
interest of the qualifying fncllliy In 
Inform any utility to which energy or 
capacity is delivered, of the nature of 
those deliveries, so that such energy or 
capacity can be usefully integrals] into 
that utlftty 1 * power supply. 

Several other comimmters believed 
that thl* provision went beyond the 
authority of section 210 of PURIbW 
namely* that the Commission cannot 
require i\m first utility to wheel the 
power not the second utility to buy the 
power* First, the Commission note* that 
this transmission can only occur with 
the consent of the utility to which 
energy or capacity from the qualifying 
facility l* made available, Thus* no 
utility I* forced to wheel. Secondly, 
section 210 doe* not limit the obligation 
to purchase to any particular utility, 
rather, IDs a generally applicable 
requirement. 

Paragraph (d) provides that charge* 
for transmission are not n part of the 
rate which an electric utility to which 
energy 1* transmitted is obligated to pay 
the qualifying facility. In the case of 
electric utilities not subject to the 
Jurisdiction of this Commission* these 
charges should he determined under 
applicable State law cr?rjpdatlon which 

S ennit agreement between the 
ylog facility and any electric utility 
which transmit* energy or capacity with 
the consent of the qualifying facility, For 
utilities subjoct to the Commission’* 


jurisdiction under Part H of the Federal 
Power Act, these charges Will be 
determined pursuant to Part If* 

Tim electric utility to which the 
electric energy I* transmitted has the 
obligation to purchase the energy at a 
rate which reflects the cost# that It can 
avoid a* a result of making such a 
purchase. In case* in widen electricity 
actually travel* across the transmuting 
utility 1 * system, the amount of energy 
delivered will be less than that 
transmitted, due to linn loss**, When 
this occurs, the rate for purchase can 
reflect those losses. In other oases, the 
energy supplied by the qualifying facility 
will displace energy that would have 
been supplied by the purchasing utility 
to the transmitting utility. In those cases, 
a unit of energy supplied from the 
qualifying facility may replace a greater 
amount of energy from the purchasing 
utility. In that case, the rate ter purchase 
should be Increased to reflect the not 
gain, These provision* are also set forth 
in paragraph (dl* 

1 mMibi obiwirn tawl! to 

qualify 

Paragraph (bj sots forth the statutory 
requirement of section 210(a) of PUKPA 
that each electric utility offer to sell 
electric etungy to qualifying facilities* 
11m Commission observed In Urn Notice 
of Proposed Rulemaking thill Stale law 
ordinarily set* out the obligation of tm 
electric utility to provide service to 
customers located within its service 
area, in most instances, therefore, this 
rule will not impose additional 
obligation* on electric utilities. 

It I* possible that a qualifying facility 
located outside the m vfte area of an 
electric utility might retire backmp, 
maintenance, or other types of power, 
Thu Commission believes that the 
instructions of section 210(a) of PUKPA 
that It Issue rules ”*» tt determine* 
necessary to encourage cogeneration 
and small power production * * * H 
mandate that it assure that such 
facilities are able to fulfill their needs 
ter service, 

However, the Commission also 
recognises that State and local law 
limit* the authority of some electric 
utilities to construct lines outside of 
their service arc*. Accordingly, the 
Commission require* electric utilities to 
serve any qualifying facility, and, 
subject to the restriction contained 
therein, to Interconnect with any much 
facility it required In paragraph (c), 

I lowever, an electric utility is only 
required to construe* lines or other 
facilities to the extent authorised or 
required by State or local law, As a 
result, a qualifying facility outside the 
service area of a utility may be required 
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to build It* line Into the service arm* of 
the utility, 

im.Wto) Obligatm m itmmmml 

In the Notice of Proposed Rulemaking, 
the Commission used the Interpretation 
set forth In the Staff Discussion Paper, 
that the obligation to interconnect with 
it qualifying facility U subsumed within 
the requirement of section 210(a) that 
electric utilities offer to sell electric 
energy to and purchase electric energy 
from qualifying facilities, Thu 
Commission observed that to hold 
otherwise would mean that Congress 
Intended to require that qualifying 
fuclUlte* go through the complex 
procedures simply to pin 
interconnection, contrary to the 
mandate of section 210 of PUKPA to 
encourage cogeneration ami small 
power production. 

During the comment period, thl* 
question was further explored, and it 
was suggested that the Commission lum 
ample authority under the general 
mandate of section 210(a) of PUtUVV** 
namely, that it prescribe rule* mwanry 
to encourage cogeneration ami small 
power productions^ require 
mtercoimecliom 

While these interpretation* received 
substantial support in the comments 
submitted, they were at the same time 
criticlied on the theory that section 
2i0(«j(0) of FURPA does not provide 
that a qualifying facility way be 
exempted from section 2t0 of dm 
Federal Power Act (added by section 
202 of PUKPA and providing certain 
interconneelkm authority) and that this 
Interconnection section specifically 
includes qualifying cogommKof* nod 
small power producer* in its 
applicability, These comuumters 
contended mat since section 2t0 of the 
Federal Power Act deal* explicitly with 
the subject of interconnection* between 
qualifying facilities and electric utilities, 
no other section of that Act can be 
Interpreted a* also granting authority oq 
that subject, a* such an Interpretation 
would render the express provision 
’’surplusage”. 

With regard te these criticism*, the 
Commission observe ,v that this argument 
might he tenable In the situation in 
which the wotton of the legislation 
which deal* explicitly with the subject 
doe* not contain an express provision 
that It is not to be considered the 
exclusive authority on the subject, The 
Commission note* that section 212 of the 
Federal Power Act (a* added by section 
20* of PURPA) set* forth certain 
determinations that the Commission 
must make before it can issue an order 
under ellheneoflon 210 or 211 qf the 
Federal Power Act, 
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Section 212(e) state* (hat no provision 
of section 210 of the Federal Power Act 
shall be treated “(i) as requiring any 
person to utilize the authority of auch 
section 210 or 2U in lieu of any other 
authority of law* or (2) as limiting, 
Impairing, or otherwise affecting any 
other authority of the Commission under 
any other provision of law," Thus, the 
Federal Power Act, •• amended, 
expressly provides that the existence of 
authority under section 210 of the 
Federal Power Act to require 
interconnection it not to be Interpreted 
as excluding any other interconnection 
authority available under any other taw, 
The Commission emphasizes that the 
limitation Is not restricted to the Federal 
Power Act, but rather extendi to Include 
other authority of law, auch at the 
authority contained in the Public Utility 
Regulatory Policies Act of 1»7g, of which 
section 210 it a part, Clearly, the 
existence of Ihit provltlon rafutet the 
contention that tectlon 210 of the 
Federal Power Act reprcienti the 
exclusive method by which 
interconnection can be obtained. At a 
result, the comment that the direction 
contained In section 210(e)(3) of PUKPA 
that no qualifying facility can be 
exempted from suction 210 or 212 of the 
Federal Power Act li not persuasive. 

The Commission finds that to require 
qualifying facilities to go through the 
complex procedures set forth in tectlon 
210 of the Federal Power Act to gain 
interconnection would, in moit 
circumstances, significantly fruttrate the 
achievement of the benefltt of this 
program. The Commission does not feel 
that the legal interpretation set forth in 
the Staff Discussion Paper and the 
Notice of Proposed Rulemaking It (he 
exclusive theory by which It may 
require Interconnectiont under thlt 
program without retort to lectiom 210 
and 212 of the Federal Power Act, The 
interpretation brought out during the 
comment period— that tectlon 210(a) of 
PURPA providei a general mandate for 
the Commitsion to preecribe rules 
necessary to encourage cogeneration 
and small power production— provides, 
in the Commission*! view, sufficient 
authority to require interconnection, The 
Commission believci that a basic 
purpose of section 210 of PURPA It to 
provide a market for the electricity 
generated by small power producer! and 
cogenerators, The Commission believes 
that accomplishment of this purpose 
would be greatly hindered if it were to 
require qualifying facilities to utilize 
section 210 of the Federal Power Act as 
the exclusive meant of obtaining 
interconnection, It therefore concludes 


that such a restrictive interpretation of 
the law It not supportable, 

Paragraph (c)(1) thus provides that an 
electric utility mutt maka any 
interconnections with a qualifying 
facility which may be necessary to 
permit purchases from or teles to the 
qualifying facility, A State regulatory 
authority or nonregulated electric utility 
must enforce this requirement as part of 
its Implementation of tha Commission's 
rules. 

In addition, several commantere 
contended that, if tha obligation to 
interconnect Is required Under section 
210(a) PURPA, the limitation provided In 
section 212 of the Federal Power Act 
would not be available, That limitation 
provides that an electric Utility which 
compile* with an interconnection order 
under aection 210 of the Federal PoweT 
Act would not be subject to the 
Jurisdiction of the Federal Energy 
Regulatory Commission for any 
purposes other than those specified in 
the Interconnection order. 

After consideration of this concern, 
the Commission hat added paragraph 
(c)(2) to provide that no electric utility is 
required to interconnect with any 
qualifying facility, if, solely by reason of 
purchases or sales over the 
interconnexion, the efectric utility 
would become subject to regulation as a 
public utility under Part II of the Federal 
Power Act, This exception is provided 
because the Commission notes that, In 
balance, the encouragement of 
cogeneration and small power 
production would not be furthered if, by 
virtue of Interconnection with a 
qualifying facility, a previously 
nonjurlsdlctlonal utility were reluctantly 
to become subject to federal utility 
regulation, 

| 292.303(e) Pa ml! el operation, 

In the Notice of Proposed Rulemaking, 
the Commission provided that each 
electric utility must offer to operate in 
parallel with a qualifying facility, 
provided that the qualifying facility 
complies with standards established by 
the State regulatory authority or 
nonrcguiated electric Utility with regard 
to the protection of system reliability 
pursuant to I 292,300. By operating in 
parallel, qualifying facilities are enabled 
to export automatically any electric 
energy which is no! consumed by its 
own load, The comments submitted 
have not set forth any convincing 
reaspns for changing the proposed rule. 
Paragraph (e) thus continues to require 
each electric utility to offer to operate in 
parallel with • qualifying facility. 


1 292,904 Hate* far purcha*e*. 

Section 210(b) of PURPA providei that 
In requiring any electric utility to 
purchasa electric energy from a 
qualifying facility, tha Commission must 
ensure that tha rates for the purchase be 
just and reasonable to tha electric 
consumt(s of the purchasing utility, in 
the public interest, and 
nondlscriminatory to qualifying 
facilities, but that they not exceed the 
incremental costs of alternative electric 
energy (the costs of energy to the utility, 
which, but for the purchase, the utility 
would generate itself or purchase from 
another source), 

Halation to State Program* 

Tha Commission has become aware 
that several States have enacted 
legislation requiring electric Utilities in 
that State to purchase the electrical 
output of facilities which may be 
qualifying facilities under the 
Commission** rules at rates which may 
differ from the rates required under the 
Commission** rule* implementing 
section 210 of PURPA, 

This Commission has set the rate for 
purchases at a level which it believes 
appropriate to encourage cogeneration 
and small power production, as required 
by section 210 of PURPA, While the 
rules prescribed under section 210 of 
PURPA are subject to the statutory 
parameters, the States are free, under 
their own authority, to enact laws or 
regulations providing for rates which 
would result In even greater 
encouragement of these technologies. 
However, State laws or regulations 
which would provide rates lower than 
the federal standards would fall to 
provide the requisite encouragement of 
these technologies, and must yield to 
federal law, 

If a State program were to provide 
that electric utilities must purchase 
power from certain types of facilities, 
among which are included "qualifying 
£80111110*" at a rate higher than that 
provided by these rules, • qualifying 
facility might seek to obtain the benefits 
of that State program, In such a case, 
however, the higher rates would be 
based on State authority to establish 
such rates, and not on the Commission’* 
rules. 

A facility which provides energy or 
capacity to a utility under State 
authority may nevertheless seek to 
obtain exemption from the Federal 
Power Act, the Public Utility Holding 
Company Act, and State regulation of 
electric utilities as available under 
section 210(e) of PURPA. The 
Commission notes that the States lack 
the authority to exempt a facility from 


-18 


12222 IMbwl RffUltr / Vol, 45, No. 8S / Monday, Februnty 25, 1080 / Rule* «nd Rcgulallom 


th« Federal Power Act fcr labile Utility 
Holding Company Act. The Commission 
find* no Inconsistency in a facility*® 
tahfag advsntaee of section 210 in ordtr 
to obtain one of ita benefits, while 
reiving on other authority under which 
to buy from or »ail to a utility* 

| 292.3Qt(a) Hakm for purchatti, 

Paragraph fa) seta forth the statutory* 
requirement that ratca for purchases be 
Just and reaionabla to the electric 
consumers of the electric utility and in 
the public intereat, and not discriminate 
ftgwnit qualifying cogeneration and 
email power production facilities, 

In the proposed rule* the Commission 
sin ted that there le a rebut tabla 
presumption that the rate for purchases 
is acceptable if It reflecta the avoided 
cost resulting from a purchase on the 
basil of system coat data set forth 
pursuant to | 292.902 fb) or (c), Many of 
the comments received stated that this 
section was ambiguous, 11 The 
Commission has therefore provided that 
the rate for purchases meets the 
statutory requirements If It equals 
avoided costs, and has eliminated the 
reference to the "rebuttable 
presumption" 

Some comments recommended that, 
as a matter of policy, this section be 
revised to provide that a State 
regulatory authority or nonreguiated 
utility has discretion to establish the 
relationship between the avoided cost 
and the rate for purchases, Other 
commenters contended that the 
Commission should specify that the rate 
for purchase must equal the avoided 
cost resulting from such a purchase, In 
addition, several suggested that the 
Commission adopt a "splildhe^avings" 
approach. 

It is possible that developers of 
technologies which may be included as 
qualifying facilities may produce and 
make available power to electric 
facilities even though their cost of 
producing this power is greater than the 
utility's avoided costs, In most 
Instances, however, purchases of energy 
or capacity from qualifying facilities will 
only occur when the cost to the 
qualifying cogenerator or small power 
producer of producing the energy or 
capacity is lower than the utility’s 
avoided costs, Only If this Is the case 
will payment by the utility of its avoided 
costs provide economic benefit for thr 
cogenerator or small power producer, 

When one electric utility can provide 
energy more cheaply than could another 
electric utility, the two utilities will often 


u Th« fflUitaniMp bttw*m the utility »yit*m cost 
it«U *ivi th« rat* fo? punH«i*» .Is rfUcut***! urxUr 
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exchange power on a M sp!lt*thi»seviogs" 
bails, In that type of transaction, tht 
two utilitlaa split ihi difference between 
the incremental coata incurred and the 
incremental costa that the purchasing 
utility would have incurred had it 
generated the power Itself. Several 
commenters argued that tutii for 
purchases from qualifying facilities 
should be based upon this same general 
principle. The effect of such a pricing 
mechanism would be to transfer to the 
utility 1 ! ratepayers a portion of the 
savings represented by the cost 
differential between the qualifying 
facility and the purchasing electric 
utility. Several utilities contend that by 
so allocating these savings, the 
Commission would provide an incentive 
for the electric utility to enter into 
purchase transactions With qualifying 
cogeneration and small power 
production facilities, 

These commenters also noted that 
they had previously engaged in 
purchases from facilities which might 
become qualifying facilities under the 
Commission’s rules, ami they had paid 
prices for these purchases based on a 
"iplibthe»iavlngs" methodology. Those 
commenters observed that if the 
Commission's rules now require the 
payment of full avoided cost for these 
types of purchases, the purchased power 
expenses of the electric utility would 
increase. 

Moreover, several utilities commented 
that, for the forseeable future, they art 
inextricably tied to the use of oil to 
produce electricity, They contend that 
unless they are permitted to purchase 
energy and capacity from qualifying 
facilities at a rate somewhere between 
the qualifying facilities' costs and their 
own costs, they and their ratepayers 
will be subject to the continually 
increasing world price of oil, 

Commenters opposing thts allocation 
of savings to parties other than the 
qualifying facility noted that this section 
of PURPA Is intended to encourage the 
development of cogeneration and smutl 
power production, They noted that In 
providing for this encouragement, the 
Commission may not set rate* for 
purchases at a level which exceeds the 
incremental cost of alternative energy, 
Therefore, they observed that, under the 
full avoided cost standard, the utilities' 
customers are kept whole, and pay the 
same rates as they would have paid had 
the utility not purchased energy and 
capacity from the qualifying facility. 

Although use of the full avoided cost 
standard will not produce any rate 
savings to the utility's customers, 
several commenters stated that these 
ratepayers and tha nation as a whole 
will benefit from the decreased reliance 


of scarce fossil fuels, such as oil ami 
gas, and the more efficient use of 
energy, 

The Commission notes that, fa most 
instances, If part of the savings from 
cogeneration and small power 
production were allocated among the 
uUJltles’ ratepayers, any rate reduction* 
will be insignificant for any individual 
customer, On the other hand, if these 
savings are allocated to the relatively 
small class of qualifying cogunera tors 
and small power producers, they may 

S * le a significant incentive for a 
growth rate of these technologies 
Another concern with tho use of a 
split thti>»uvings tm for purchases fa 
that it would require a determination of 
the costs of production of the qualifying 
facility, A mafar portion of this 
legislation is intended to exempt 
qualifying facilities from the cosbcl* 
service regulation by which electric 
utilities traditionally have been 
regulated, The Conference Report noted 
thati 

it Is not the intention of the Conferees that 
dogeneretore end small power producers 
become subject . ♦ ♦ to the type of 
examination that is traditionally given to 
electric utility rate applications to determine 
whui is the just amt reasonable rate that they 
should receive far their electric power.** 

Thus, suction 210(e) of PURPA 
provides that the Commission shall 
exempt qualifying facilities from the 
Public Utility Holding Company Act, 
from the Federal Power Act and from 
State law and regulation respecting 
utility rates or financial organisation, to 
the extent that the Commission 
determines that such exemption is 
necessary to encourage cogeneration or 
small power production, 

Several commenters have contended 
that a determination of the qualifying 
facility’s costs can be made without the 
detail required by costmbsurvice 
regulation, However, the Commission 
believes that the basis for the 
determination of rates for purchases 
should be the utility's avoided costa and 
should not vary on the basis of the costs 
of the particular qualifying facility. 
Several commenters recommended 
that rather than using a splUdh«*savings 
approach, the Commission should set 
rates for purchases at a fixed percentage 
o', avoided costs' The Commission notes 
that, in most situations, a qualifying 
cogenerator or small power producer 
will only produce energy if its marginal 
cost of production is less than the price 
ha receives for ita output. If some fixed 
percentage is used, a qualifying facility 
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may ceasa to produce additional units of 
energy when lt» coats exceed the price 
to be paid by the utility* If this occur*, 
the utility will be forced to operate 
generating unite which either are Ism 
efficient than thoae which would have 
been used by the qualifying facility, or 
which consume foaall fuel rather than 
the alternative fuel which would have 
been consumed by the qualifying facility 
had the price been eat at full avoided 
costa. 

1 292.904(b) ReJattonthip to avoided 
costs, 

"New Capacity" 

The proposed rule differentiated 
between ’’old’ 1 and "naw" production In 
connection with simultaneous purchases 
and sales. The proposed mile required 
an electric utility to purchase at Its 
avoided cost the total output of a 
facility, construction of which was 
commenced after the date of issuance of 
these rules, even if the utility 
simultaneously sells energy to ths 
facility at its retail rate. The effect of 
this proposed rule was to separate the 
production aspect of a qualifying facility 
from Its consumption function, Under 
this approach, the electrical output of a 
facility is Viewed independently of its 
electrical needs. Thus, if a cogeneration 
facility produces five megawatts, and 
consumes three megawatts, it is treated 
the same as another qualifying facility 
that produces five megawatts, and that 
Is located next to a factory that usea 
three megawatts, 

The Commission continues to believe 
that permitting simultaneous purchase 
and sale is necessary and apprdpriate to 
encourage cogeneration and small 
power production, The limitation 
contained in the proposed rule was 
Intended to prevent a cogenerator or 
small power producer, which had found 
It economical to produce power for its 
own consumption prior to the Issuance 
of these rules, from receiving the 
economic rent that might result from the 
purchase of Us entire output at a utility's 
full avoided cost after that data without 
new investment on the part of the 
qualifying facility, 

The same reasoning applies to any 
facility which was in existence prior to 
the enactment of PURPA, whether or not 
It seeks to purchase and sell 
simultaneously. That construction of the 
facility was commenced prior to that 
date may indicate that appropriate 
economic returns were available 
without the further Incentives provided 
by section 210, 

The Commission is aware that In 
some instances, if a previously existing 
qualifying facility were not permitted to 


receive full avoided costa for (ts entire 
output, It would no longer have 
sufficient Incentive to continue to 
produce electric power. The cost of 
production may have risen so as to 
render the previous rate Insufficient to 
cover the costa of production, or permit 
an appropriate return, 

Thus, with regard to faciUiletj 
construction of which commenced On or 
after the date of enactment of PURPA 
(November 0, 1970), the Commission has 
determined It appropriate to provide 
that rates for purchases shall equal full 
avoided costs. For facilities, 
construction of which commenced 
before the enactment of PURPA, the 
Commission will permit the State 
regulatory authorities and nonregulatad 
electric utilities to establish rates for 
purchases at full avoided costs, or at a 
lower rate, if the State regulatory 
authority or nonregulated electric utility 
determines that the tower rate will 
provide sufficient encouragement of 
cogeneration and small power 
production. Thus, if a previously existing 
facility shows that it requires rates for 
purchases based on full avoided costs to 
remain viable, or to Increase its output, 
the State regulatory authority or 
nonregulated electric utility la required 
to establish such rates, This distinction 
Is intended to reflect the need for further 
Incentives and the reasonable 
expectations of persons investing in 
cogeneration or small rriwer production 
facilities prior to or subsequent to the 
enactment of this law, 

Paragraph (b)(1) define! "new 
capacity" as any purchase of capacity 
from a qualifying facility, construction of 
which was commenced on or after 
November 9, 197B, Subparagraph (2) 
provide! that for new capacity, utilities 
muat pay a rata which tquals their 
avoided cost, 

A utility must therefore purchase all 
of the output from a qualifying facility, 
However, as explained above, for any 
portion of that output which is not "new 
capacity," the Stele regulatory authority 
or nonregulated electric utility, as 
provided in paragraph (b)(3), may 
provide for a lower rate, if it determines 
that the lower rate will provide 
sufficient incentive for cogeneration. 

Paragraph (b)(4) require! electric 
utilities to pay full avoided costs for 
purchases from new capacity made 
available from a qualifying facility, 
regardless of whether the electric utility 
Is simultaneously making sales to the 
qualifying facility, 

1 292.904(c) Standard rates for 
purchases . 

The Notice of Proposed Rulemaking 
required electric utilities on request of a 
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quallfying facility to establish a tariff or 
other method for establishing rates for 
purchase from qualifying fadlitiss of 10 
kw or lass, Upon conridtretion of the 
comments receive^, the Commission hss 
determined that the concept requiring 
a standard rate for purchases should ba 
regained, Several comments stated that 
this requirement could similarly ba 
applied to facilities of up to 100 kw or 
lens 

The Commission is awaVe that the 
supply characteristics of a particular 
faculty may very J alue from the 
average rates set i h in the utility's 
standard irate required by (his 
psrsgrsph. If the Commission were to 
require indlviduallied rates, however, 
the transaction costs associated with 
administration of the program would 
likely render the program uneconomic 
for this slit of qualifying facility, At a 
result, the Commission Will require that 
standardised tariffs be implemented for 
facilities of 100 kw or less, 

In addition, some commenters pointed 
out that standard tariffs can be used on 
a technology specific basis, to reflect the 
supply characteristics of the particular 
technology, Some commenters all a 
observed that the proposed rule did not 
require that standard rates for 
urchases from these small facilities be 
ased on the purchasing utility's 
avoided cost. This omission might have 
permitted a utility to pay less than that 
rate for purchases, 

The Commission has accordingly 
revised paragraph (c) to require each 
State regulatory authority or 
nonregulated electric utility to cause to 
be put into effect standard rates for 
purchsses from qualifying facilities with 
a design capacity of 100 kilowatts or 
less. Tne revised rule requires that 
standard rates for purchases equal the 
purchasing utility's avoided cost 
pursuant to paragraphs (e), (b). and (e), 
Several commenters noted that 
standard rates for purchases can also be 
usefully applied to larger facilities. The 
Commission believes that the 
establishment of standard rates for 
purchases can significantly encourage 
cogeneration ana small power 
production, provided that these 
standard rates accurately reflect the 
costs that the utility can avoid as a 
result of such purchases, Accordingly, 
the Commission has added 
subparagraph (2) which permits, but 
does not require, State regulatory 
authorities and nonregulated electric 
utilities to put Into efTect a standard rate 
for purchases from qualifying facilities 
with a design capacity greater than 100 
kilowatts. These rates must equal 
avoided cost pursuant to paragraphs (a), 
(b), and (e). 
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M*ny commenters at the 
Commission’# public hearings and In 
written comments recommended that 
the Commission should require tha 
establishment of "net energy billing" for 
small qualifying facilities. Under this 
billing method, tha output from a 
qualifying facility reverses tha alactrio 
mater used to meaeur* sales from the 
electric utility to tha qualifying facility. 
The Commission believes that this 
billing method may be an appropriate 
way of approximating avoided cost In 
soma circumstances, but d<w» not 
believe that this Is the only practical or 
appropriate method to eetablleh rates 
for small qualifying facilities. The 
Commission observes that net energy 
billing Is likely to be appropriate when 
the retail rates are marginal cost-based, 
tlme*of*day rates. Accordingly, the 
Commieelon will leave to the State 
regulatory authorities and the 
nonregulated electric utilities the 
determination as to whether to Institute 
net energy billing, 

Paragraph (c)(3)(l) provides that 
standard rates for purchase should taka 
into account the factors set forth In 
paragraph (e). These factors relate to the 
quality of power from the qualifying 
facility, and Its ability to fit into the 
purchasing utility’s generating mix. 

Paragraph (e)(vi) is of particular 
significance for facilities of 100 kW or 
less, This paragraph provides that rates 
for purchase shall take Into account "the 
Individual and aggregate value of energy 
and capacity from qualifying facilities 
on the electric utility's system . , A 
Several commenlert presented 
persuasive evidence showing that an 
effective amount of capacity may be 
provided by dispersed small systems, 
even in the case where delivery of 
energy from any particular facility is 
stochastic. Similarly, qualifying facilities 
may be able to enter into operating 
agreements with each other by which 
they are able to increase the assured 
availability of capacity to the utility by 
coordinating scheduled maintenance 
and providing mutual back-up service. 

To the extent that this aggregate 
capacity value can be reasonably 
estimated, it must be reflected in 
standard rates for purchases. 

Severe) commentert observed that tha 
patterns of availability of particular 
energy sources can and should be 
reflected in standard rates, An example 
of this phenomenon is the availability of 
wind and photovoltaic eneigy on a 
summer peaking system. If it can be 
shown that system peak occurs when 
there (e bright sun and no wind, rates for 
purchase could provide a higher 
capacity payment for photovoltaic cell* 


then for wind energy conversion 
systems, For systems peaking on dark 
windy days, the reveres might be true. 
Subparagraph (3](i!) thus provides the! 
standard rates for purchase* may 
differentiate among qualifying facilities 
on the basis of the supply 
characteristics of the particular 
technology. 

It 2V.304 (bW and (dj Ugaity 
enforctabl* obligations. 

Paragraphs (b)(5) end (d) ere intended 
to reconcile the requirement that the 
rates for purchases equal tho utilities' 
•voided coat with the need for 
qualifying facilities to be able to enter 
Into contractual commitments based, by 
necessity, on estimates of future avoided 
costs. Some of the comments received 
regarding this section stated that. If the 
avoided cost of energy at tha time It la 
supplied Is Ism than the price provided 
In the contract or obligation, the 
purchasing utility would be required to 
pay a rate for purchases that would 
subsidise the qualifying facility «t tha 
expense of the utility's other ratepayers 
The Commission recognises this 
possibility, bulls cognisant that in other 
cases, the required rate will turn out to 
be lower then the avoided cost at the 
time of purchase. The Commission does 
not believe that the reference in the 
statute to the Incremental cost of 
alternative eneigy was Intended to 
require a minute-by-minute evaluation 
of costs which would be checked 
against rates established In long term 
contracts between qualifying facilities 
and electric utilities. 

Many commenters have stressed the 
need for certainty with regard to return 
on investment in new technologies. The 
Commission agrees with these latter 
arguments, and believes that, in the long 
run, "overestlmations" and 
"undereslimatlons" of avoided costa 
will balance out 

Paragraph (b)(5) addresses the 
situation in which a qualifying facility 
hae entered Into a contract with an * 
electric utility, or where the qualifying 
facility has agreed to obligate Itself to 
deliver at a future date energy and 
capacity to the electric utility, The 
import of this section is to ensure that a 
qualifying facility which has obtained 
the certainty of an arrangement^ not 
deprived of the benefits of Its 
commitment as a result of changed 
circumstances, This provision can also 
work to preserve the bargain entered 
into by the electric utility; should the 
actual avoided cost be higher than those 
contracted for, the electric utility is 
nevertheless entitled to retain the 
benefit of its contracted for, or 
otherwise legally enforceable, lower 
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price for parch sees from the qualifying 
facility, This subparagraph will Ihua 
•mure tha certainly of rates for 
purchases from a qualifying facility 
which enlara into e commitment to 
deliver energy or capacity to e utility, 
Paragraph (d)(1) provides that a 
qualifying facility may provlda energy or 
capacity on an "aa available" basis, i,e„ 
without legal obligation, The proposed 
rule provided that rates for such 
purchases should be based on "actual" 
avoided costs, Many comments noted 
that basing rates for purchases in such 
cases on the utility's "actual avoided 
costs" le misleading and could require 
retroactive ratemaking, In light of these 
comments, the Commission has revised 
the rule to provide that the rates for 
purchases are to be based on the 
purchasing utility's avoided costa 
estimated at the time of delivery. 14 

Paragraph (d)(2) permits e qualifying 
facility to enter into a contract or other 
legally enforceable obligation to provide 
energy or capacity over a specified term. 
Use of the term "legally enforceable 
obligation" is*lntanded to prevent a 
utility from circumventing the 
requirement that provides capacity 
credit for an eligible qualifying facility 
merely by refusing to enter Into a 
contract with the qualifying facility. 
Many commenters noted the same 
problems for establishing rates for 
purchases under subparagraph (2) as in 
•ubparareaph (t). The Commission 
intends that rates for purchases be 
based, at the option of the qualifying 
facility, on either the avoided coals at 
the time of delivery or the avoided costs 
calculated at the time the obligation is 
incurred, This change enables a 
qualifying facility to establish a fixed 
contract price for Us energy and 
capacity at the outset of Its obligation or 
to receive the avoided costs determined 
at tha lima of delivery, 

A facility which enter* into a long 
term contract to provide energy or 
capacity to a utility may wish to receive 
a greater percentage of the total 
purchase price during the beginning of 
the obligation, For example, a level 
payment schedule from the utility to the 
qualifying facility may be used to match 
more closely the schedule of debt 
service of the facility. So long as the 
total payment over the duration of the 
contract term does not exceed the 
estimated avoided costs, nothing in 
these rules would prohibit a State 
regulatory authority or non-rcgulated 
electric utility from approving such on 
arrangement. 


“lit ■Edition to tfit avoid*! co«ti of #n«r*y, then 
co*i i*d«C Iftduda ifc# protaltd «h«r* of 0* 
■s r « e «t« capacity valot of fuch7adllti«a. 
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1 292904(c) Factor* off acting rata* for 
purcha*** 

Capacity Value 

An issue basic to this paragraph la (he 
question of recognition of th* capacity 
value of qualifying facilities. 

In the proposed rule, the Commission 
adopted (he argument set forth in (he 
Staff Discussion Paper (hat (he proper 
interpretation of section 210(b) of 
1HJRPA requires that (he ratea for 
purchases Include recognition of (he 
capacity value provided by qualifying 
cogeneration and small power 
production facilities. The Commission 
noted that language used In section 210 * 
of PURPA end the Conference Report as 
well as in the Federal Power Act 
supports this proportion. 

In the proposed rule, (he Commission 
cited the final paragraph of the 
Conference Report with regard to 
section 210 of PURPA? 

The conferees expect (hat the Commission 
m iutiHini whether the electric power 
supplied by the cogt Heritor or smell power 
producer will replace future power which the 
utility would otherwise have to generate 
itself either through existing capacity or 
additions to capacity or purchase from other 
sources, will take into account the reliability 
of the power supplied by the cogenerator or 
small power producer by reason of any 
legally enforceable obligation of such 
cugenerator or small power producer to 
supply firm power to the ulUity.** 

In addition to (hat citation, the 
Commission notes that the Conference 
Report states that: 

tn interpreting the term "incremental costs 
of alternative energy", the conferees expect 
ibid the Commission and the States may look 
beyond the costs of alternative sources which 
are instantaneously available to the utility. u 

Several comment era contended that, 
since section 210(a)(2) of PURPA 
provides that electric utilities must 
'purchase electric energy" from 
qualifying facilities, the rate for such 
purchases should not include payments 
fot capacity, The Commission observes 
that the statutory language used in the 
Federal Power Act uses (he term 
"electric energy'" <0 describe the rates 
for sales for resale in interstate 
commerce. Demand or capacity 
payments are a traditional pari of such 
rates. The term "electric energy" is used 
throughout the Act to refer both to 
electric energy and capacity, The 
Commission does not find any evidence 
that the term "electric energy" in section 
210 of PURPA was Intended to refer only 
to fuel and operating and maintenance 


“Conferenc* Report on H R, 4018. Public Utility 
Hi*|K»Udory Pollcici Art of 1S7S, H Rrp No. 17W. f*t» 
H«h Cong., 2d. Sew. (1S7S), 

*/</, pp. 


expanses, instead of all of the coats 
associated with the provision of electric 
service, 

in addition, the Comraieeion notes 
that to interpret this phrase to include 
only energy would lead to the , 
conclusion that the rates for sales to 
qualifying facilities could only include 
tfie energy component of the rate since 
section 210 also refers to "electric 
energy" with regard to such sales. It is 
the Commission's belief that Oils was 
not the intended result This provides an 
additional reason to interpret the phrase 
"electric energy" to include both energy 
end capacity, 

In implementing this statutory 
standard, it is helpful to review industry 
practice respecting sales between 
utilities. Sales of electric power are 
ordinarily classified as either firm sales, 
where the seller provides power at the 
customer's request, or non-firm power 
sales, where the seller and not the buyer 
make* the decision whether or not 
power ia to be available. Rates for firm 
power purchases include payments for 
the cost of fuel and operating expenses, 
and also for the fixed costs associated 
with the construction of generating units 
needed to provide power at the 
purchaser's discretion, The degree of 
certainty of deliverabllity required to 
constitute "firm power" can ordinarily 
be obtained only if a utility has several 
generating units and adequate reserve 
capacity, The capacity payment, or 
demand charge, will reflect the cost of 
the utility's generating units, 

In contrast, the ability to provide 
electric power at the selling utility's 
discretion imposes no requirement that 
the seller construct or reserve capacity 
In order to provide power to customers 
at the letter's discretion, the selling 
Utility naed only charge for the cost of 
operating Its generating units and 
administration. These costs, called 
"energy" costs, ordinarily are the ones 
associated with non-firm sales of power 

Purchases of power from qualifying 
facilities will fall somewhere on the 
continuum between these two types of 
electric service. Thus, for example, wind 
machines that furnish power only when 
wind velocity exceeds twelve miles per 
hour may be so uncertain in availability 
of output that they would only permit a 
utility to avoid generating an equivalent 
amount of energy. In that situation, the 
utility must continue to provide capacity 
thet is available to meet the needs of its 
customers. Since there are no avoided 
capacity costs, rates for such sporadic 
purchases should thus be based on the 
utility system's avoided incremental 
cost of energy, On tha other hand, 
testimony at the Commission's public 
hearings indicated that effective 


amounts of firm capacity axiat for 
disparted *lnd system*, avtn though 
each machine, considered separately, 
could not provide capacity valua, The 
aggregate capacity valua of such 
facilities moat be considered tn the 
calculation of rates for purchases, and 
the payment distributed to the class 
providing the capacity. 

Some technologies, such as 
photovoltaic cells, although subject to 
some uncertainty tn power output, have 
tha general advantage of providing their 
maximum power coinddant with tha 
ay stem peak when used on a summer 
peaking aystam, Tha value of such 
power U greater to tha utility than 
power deljver, d during off-peak periods. 
Since the neeli for capacity is based, in 
part, on system peaks, the qualifying 
facility's coincidence with the system 
peak should be reflected in the 
allowance of some capacity value and 
an enemy component that reflects the 
avoided e 


peak. 


[ energy costs at the time of the 


A facility burning municipal waste or 
biomass may be able to operate more 
predictably and reliably than solar or 
wind systems, It can schedule Us 
outages during times when demand on 
the utility's system is low, if such a unit 
demonstrates a degree of reliability that 
would permit the utility to defer or av'iid 
construction of a generating unit or the 
purchase of firm power from another 
utility, then the rate for such a pur chine 
should be based on the avoidance of 
both energy and capacity costs, 

In order to defer or cancel the 
co^itruction of new genferating units, a 
utility must obtain a commitment from e 
qualifying facility that provides 
contractual or other legally enforceable 
assurances that capacity from 
alternative aources will be available 
sufficiently ahead of the date on which 
the utility would otherwise have to 
commit itself to the construction or 
purchase of new capacity, If a qualifying 
facility provides such assurances, it is 
entitled to receive rates based on the 
capacity costs that the utility can avoid 
as a result of its obtaining capacity from 
the qualifying facility, 

Other comments with regard to the 
requirement to include capacity 
payments in avoided costs generally 
track those set forth in the Staff 
Discussion Paper and the proposed rule. 
The thrust of (these comments Is that, In 
order to receive credit for capacity and 
to comply with the requirement that 
rates for purchases not exceed the 
incremental cost of alternative energy, 
capacity payments can only be required 
when the availability of capacity from a 
qualifying facility or facilities actually 
permita the purchasing utility to reduce 
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lit need to provide capacity by deferring 
the conetroctlon of new plant or 
commitment! to firm power purchase 
contracts. In the proposed rule* the 
Commission stated mat If a qualifying 
facility offer* energy of sufficient 
reliability and with sufficient legally 
enforceable guarantees of dellverablllty 
to permit the purchasing electric utility 
to avoid the need to construct a 
generating plant, to enable H to build a 
smaller* less expensive plant, or to 
purchase less firm power from another 
utility than It would otherwise have 
purchased, then the rates for purchases 
from the qualifying facility must include 
the avoided capacity and energy costs, 
As indicated by the preceding 
discussion, the Commission continues to 
believe that these principles are valid * 
and appropriate, and that they properly 
fulfill the mandate of the statute. 

The Commission also continues to 
believe, es stated In the proposed rule, 
that this rulemaking represents an effort 
to evolve concepts In a newly 
developing area within certain statutory 
constraints. The Commission recognizes 
that the translation of the principle of 
avoided capacity coats from theory Into 
practice is an extremely difficult 
exercise, and is one which, by 
definition, Is based on estimation and 
forecasting of future occurrences, 
Accordingly, the Commission supports 
the recommendation made In the Staff 
Discussion Paper that H should leave to 
the States and nonregulalcd utilities 
‘'flexibility for experimentation and 
accommodation of special 
circumstances” with regard to 
’ Implementation of rates for purchases. 
Therefore, to the extent that a method of 
calculating the value of capacity from 
qualifying facilities reasonably accounts 
for the utility's avoided coils, and does 
not fall to provide the required 
encouragement of cogeneration and 
small power production, It will be 
considered as satisfactorily 
Implementing the Commission’s rules. 

( 29Z3Q4(e) Factor* affecting rate s far 
purchase*. 

As noted previously, several 
commenters observed that the utility 
system cost data required under 
1 202,302 cannot be directly applied to 
rates for purchase, The Commission 
acknowledges this point and, as 
discussed previously, has provided that 
these data are to be used as a starting 
point for the calculation of an 
appropriate rate for purchases equal to 
the utility’s avoided cost. Accordingly, 
the Commisildn has removed the 
reference to the utility system cost data 
from the definition of rates for 
purchases, and has Inserted the 


reference to these data In paragraph (•), 
as ona factor to be considered in 
calculating rates for purchases. 
Subparagraph (t) states that these data 
shall, to the extent practicable, be taken 
Into account in Ihe calculation of a rate 
for purchases, 

Subparagraph (2) deals with the 
availability of capacity from a qualifying 
facility during system doily and 
seasonal peak periods, If a qualifying 
facility can provide energy to a utility 
during peak periods when the electric 
utility is running Us most expensive 
generating units, this energy hat a 
higher value to the utility than energy 
supplied during off-peak periods, during 
which only units with lower running 
costs are operating, 

The preamble to the proposed rule 
provided that, to the extent that 
metering equipment is available, the 
State regulatory authority or 
nonregulated electric utility should take 
into account the time or season in which 
the purchase from the qualifying facility 
occurs. Several commenlors interpreted 
this statement as implying that, by 
refusing to install metering equipment, 
an electric utility could avoid the 
obligation to consider the time at which 
purchases occur. This is not the intent of 
this provision, Clearly, the more 
precisely the time of purchase Is 
recorded the more exact the calculation 
of the avoided costs, and thus the rate 
lor purchases, can be. Bather than 
specifying that exact llme*of*day or 
seasonal rates for purchases are 
required, however, the Commission 
believes that the selection of a 
methods ^y is best left to the Slate 
regulatory authorities and nonregulated 
electric utilities charged with the 
implementation of those provisions, 

Clauses (1) through (v) concern 
various aspects of the reliability of a 
qualifying facility, When «n electric 
Utility provides power from Us own 
generating units or from those of another 
electric utility, It normally controls the 
production of such power from a central 
location, The ability to so control power 
production enhances a utility’s ability to 
respond to changes In demand, and 
thereby enhances the value of that 
power to the utility, A qualifying facility 
may be able to enter Into an 
arrangement with the utility which gives 
the utility the advantage of dispatching 
the facility. By so doing, it Increases Us 
value to the utility, Conversely, If a 
utility cannot dispatch a qualifying 
facility, that facility may bo of less value 
to the utility. 

Clause (il) refers to the expected or 
demonstrated reliability of e qualifying 
facility, A utility cannot avoid the 
construction or purchase of capacity If It 
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Is likely that the qualifying facility 
which would claim to replace such 
capacity may go out of service during 
the period when the utility needs Us 
power to meet system demand. Based 
on the estimated or demonstrated 
reliability of a qualifying facility, the 
rate for purchases from a qualifying 
facility should be adjusted to reflect Us 
value to the utility. 

Clause (ill) refers to the length of time 
during which the qualifying facility has 
contractually or otherwise guaranteed 
that It will supply energy or capacity to 
the electric utility. A utiMy.owncd 
generating unit normally will supply 
power for the life of the plant, or until U 
is replaced by more efficient capacity. In 
contrast, a cogeneration or small power 
production unit might cease to produce 
power as a result of changes in the 
industry or In the Industrial processes 
utilized. Accordingly, the value of the 
service from the qualifying facility to the 
electric utility muy be affected by the 
degree to which the qualifying facility 
ensures by contract or other legally 
enforceable obligation that It will 
continue to provide power, included In 
this determination, among other factors, 
are the term of the commitment, the 
requirement for notice prior to 
termination of the commitment, and any 
penalty provisions for breach of the 
obligation, 

In order to provide capacity value to 
an electric utility a qualifying facility 
need not necessarily agree to provide 
power for the life of the plant. A utility’s 
generation expansion plans often 
include purchases of firm power from 
other utilities In years immediately 
preceding the addition of u major 
generation unit, If a qualifying facility 
contracts to deliver power, for example, 
for a one year period, It may enable the 
purchasing utility to avoid entering into 
a bulk power purchase arrangement 
with another utility, The rate for such it 
purchase should thus be based on the ’ 
price at which such power Is purchased, 
or can be expected to be purchased, 
based upon bona fide offers from 
‘another utility. 

Clause (tv) addresses periods during 
which ■ qualifying facility is unable to 
provide power, Electric utilities schedule 
maintenance outages for their own 
generating units during periods when 
demand Is low. If a qualifying facility 
can similarity schedule Its maintenance 
outages during periods of low demand, 
or during periods In which a utility’s 
own capacity will be adequate to handle 
existing demand, it will enable the 
utility to avoid the expenses associated 
with providing en equivalent amount of 
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capacity. These saving* should bt 
reflected k tbs rata for purchase* 

Clause (v) refers to a qualiiyijog 
facility'* ability and wtUiiqpieae lo 
provide capacity and energy during 
system emergencies, Section JA&30? of 
there regulation* concern* the provision 
of electric service during system 
emergencies, It provide* t bah to fthe 
extent that i qualifying facility ia willing 
to forego Ita own uae of energy during 
system emaigcnclaa and provide power 
to a utility’* system, tha rata for 
purchaaa* from tha Qualifying facility 
•hould reflect the value of that service # 
Small power production and 
cogeneration facilitle a could provide 
significant back up capability to electric 
systems during emergencies, One 
benefit of tha encouragement of 
interconnected cogeneration and amalt 
power production may be to inert*** 
overall system reliability during auch 
emergency condition*, Any such benefit 
should be reflected in the rate for 
purchases from auch qualifying 
facilities, 

Another related factor which effect* 
the capacity value of a qualifying 
facility it it* ability to aeporate it* loud 
from It* generation during system 
emerpnefes, During auch emergencies 
.m electric utility may Institute load 
shedding procedure* which may, among 
other thing*, reauire that industrial 
customers or other large load* Mop 
reviving power, Aa a result, to provide 

Miroal benefit to a utility In an 
emergency situation, a qualifying facility 
might be required to continue operation 
ns ii generating plant, while 
'Simultaneously ceasing operation as a 
loud on the utility’* ayatem. To the 
extent that a facility |a unable to 
separate ita load from ita generation. Its 
value to the purchasing utility decreases 
during ayatem emergencies, To reflect 
such a possibility* clause (v) provides 
that the purchasing utility may consider 
the qualifying facility** ability to 
separate ita load from Ita generation 
during system emergencies In 
determining the value of the qualifying 
facility to the electric utility. 

Clause (vl) refer* to the aggregate 
capability of capacity from Qualifying 
facilities to displace planned utility 
capacity, In tome Instance*, the email 
amounts of capacity provided from 
qualifying facilities taken individually 
might not enable a purchasing utility to 
defer or avoid scheduled capacity 
additions, The aggregate capability of 
such purchases pay, however, be 
sufficient to permit iht deferral or 
avoidance of a capacity addition 
Moreover, while an individual qualifying 
facility may not provide the equivalent 


of Ana power to tha alectrfa utility, tha 
diversity of thaaa facilities may 
collectively oomoriaa tha equivalent of 

“sas (vil) refer* to the fact that tha 
lead time associated with the addition 
of capacity from qualifying facilities 
may be la** than tha lead Uma that 
would have bean required If tha 
purchasing utility had constructed Ita 
Own generating unit, Such reduced lead 
time might produce savings In tha 
utility's total power production coete, by 
permitting utilities to avoid the 
iumpln*#*" and temporary axcess 
capacity associated therewith, which 
normally occur when utilities bring on 
line large generating units, In addition, 
reduced lead time provides the utility 
with great*? (legibility with which it can 
accommodate changes In forecasts of 
peak demand. 

Subparagraph (3) concern* the 
relationship of anargy or capacity from a 
qualifying facility to the purchasing 
electric utility's need for such energy or 
capacity, If an electric utility has 
sufficient capacity to meet Its demana, 
am) It not planning to add any new 
capacity to Its system, then lb* 
availability of capacity from qualifying 
facilities wilt not Immediately enable 
the utility to avoid any capacity costa, 
However, an electric utility system with 
excess capacity may nevertheless plan 
to add new, more efficient capacity to 
its system, U purchases from qualifying 
facilities enable a utility to defer or 
avoid these new planned capacity 
additions, the rate for such purchases 
should reflect the avoided costs of these 
addition*, However, as noted by several 
eommentert, the deferral or avofdunce 
of such a unit will also prevent the 
substitution of the lower energy costs 
that would have accompanied the new 
capacity. As a result, the price for the 
purchase of energy and capacity should 
reflect these lower avoided energy coats 
that the utility would have Incurred had 
the new capacity been added. 

This la pot to say that electric utilities 
which have excess capacity need not 
make purchases from qualifying 
facilities; qualifying facilities may obtain 
payment bated on the avoided energy 
costs on a purchasing utility’s system. 
Many utility systems with excess 
capacity havt Intermediate or peaking 
units which use highest fossil fuel. As 
a result, during peak hours, the energy 
costs on the systems arts high, and thus 
the rate to a qualifying utility from 
which the electric utility purchases 
energy should similarly be high. 

Subparagraph (4) addresses the costs 
or savings resulting from line losses. An 
appropriate rate for purchases from s 
qualifying facility should reflect the cost 


«#vinM actually accruing to tha electric 
utility. If anargy pri>du<*d *«>«* a 
qualifying family undergo#* line losses 
auch that tha delivered power fa not 
equivalent to tha pow#r that would have 
been delivered from the aouroi of power 
It replaces, than tha qualifying facility 
should not be relmbureed for the 
difference In loaaea. If the load eerved 
by the qualifying facility fa closer to the 
qualifying facility than it fa to the utility. 
It fa poeiibfa that there may be net 
savings resulting from reduced line 
losses. In juch cases, the rates should be 


! m.mff) Modt dur(n$ which 
purchate am not required* 


The proposed rule provided that an 
electric utility Mill not be required to 
purchase tneroy and capacity from 
qualifying facility* during periods In 
which tuch purchases will result In net 
Increase operating costs to the electric 
utility. Tufa section was Intended to deal 
with a certain Condition which can 
occur during light loading periods. If a 
utility operating only base load units 
during these periods were forced to cut 
back output from the units in order to 
accommodate purchases from qualifying 
facilities, these bale load units might 
pot be able to increase their output level 
rapidly when the system demand later 
Increased, As a result, the Utility would 
be required to utilize less efficient, 
higher cost units with faster starbup to 
meet the demand that would have been 
supplied by the less expensive base load 
unit had it been permitted to operate at 
a constant output, 

The result of such a transaction would 
be that rather than avoiding costs as « 
result of the purchase from a qualifying 
facility, the purchasing electric utility 
would incur greater costa than It would 
have had it not purchased energy or > 
capacity from the qualifying facility, A 
strict application of the avoided cosl 
principle set forth in this section would 
assess these additional costs as 
negative avoided coats which must be 
reimbursed by the qualifying facility, In 
order to avoid the anomalous result of 
forcing a qualifying utility to pay an 
electric utility for purchasing its output, 
the Commission proposed that an 
electric utility be reoulred to Identify 
periods during which this situation 
would occur, so that the qualifying 
facility could cast* delivery of 
electricity during those periods. 

Many of the comments received 
reflected a suspicion that electric 
utilities would abuse this paragraph to 
circumvent their obligation to purchase 
from qualifying facilities, In order to 
minimize that possibility, the 
Commission has revised this paragraph 
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to providt that any electric ulillty^hlch 
•taka to cane purchasing from 
qualifying facilities must notify each 
affected qualifying facility prior to tha 
occurrence of such a period. In time for 
tha qualifying facility to ceaee delivery 
of energy or capacity to tha electric 
utility, Thie notification can be 
accomplished in any reasonable manner 
determined by the State regulatory 
authority. Any claim by an alactrlc 
utility that auch a light loading period 
will occur or has occurred Is subject to 
such verification by ita State regulatory 
authority as tha Ststa authority 
determines necessary or appropriate 
either before or after Its occurrence. 
Moreover, any electric utility which fella 
to provide adequate notice or which 
Incorrectly Idantiflea auch a period will 
be required to reimburse the qualifying 
facility for energy or capacity supplied 
•a if auch a light loading period had not 
occurred. 

The section has ats6 bean modified to 
clarify that such periods must be due to 
operational clrcumstancea, 

Tha Commission does not intend that 
this paragraph override contractual or 
other legally enforceable obligations 
incurred by the electric utility to 
purchase from a qualifying facility. In 
such arrangements, tha established rata 
Is based on the recognition that the 
value of the purchase will vary with the 
changes In the utility’s operating costs. 
These variations ordinarily are taken 
into account, and the resulting rate 
represents the average value of the 
purchase over the duration of the 
obligation. The occurrence of such 
periods may similarly be taken Into 
account in determining rates for 
purchases. 

Tax Issues 

The Conference Report states that; 

* * * the examination of the level of ratea 
which ahoutd apply to tha purchaw by the 
utility of the cogeneretor’e or the small power 
producer** power should not be burdened by 
the aame examination a* are utility rate 
application* to dettrmine what if the )uat and 
reasonabla rata that they ahould receive for 
their electric power, 11 

The Commission notes that section 
301(b)(2) of ths Energy Tax Act of 1978 11 
makes certain energy property eligible 
for increased business Investment tax 
credit Some of this property is 
commonly used In cogeneration and 
•mall power production. However, 
section 301(b)(2)(B) excludes from such 
eligibility property "which is public 


11 Conference Rtport on H.R. acta, Public Utility 
Reeuletory polldss Act of 1S7S. H. Rep, No, 1750, ta» 
Mth Cong* 2d S«a», 

‘•Pub. L No. tWItS, 2S U.S.C. It 4*. u. 
November % 1S71. 


utility property (within Ibri meaning of 
•action 48(f)(5) of tha Internal Revenue 
Code of im)? •• As a rasult If the 
property of • qualifying facility which 
was otharwisa eligible for tha credit 
were to be classified as public utility 
property under section 48(f)(5) of the 
Internal Revenue Code, it would not be 
eligible for the increased Investment lax 
credit. 

The Commission notes that tha 
Treasury Department's regulations 
providt that tha definition of “public 
utility property” does not include 
property used in the business of tha 
furnishing or sale of electric energy if 
the rates are not subject to regulation 
that fixes a rata of return on 
Investment." On this basis, tha 
Commission believes that property of a 
qualifying facility that would otherwise 
ba eligible for tha energy tax credit 
would not be excluded from thet 
eligibility under the public utility 
property exclusion, 

First, this Commission Is exempting 
property of qualifying facilities from 
regulation under Part U of tha Federal 
Power Act. and from similar State and 
local tawa and regulatory programs. 
Secondly, the Commission obse/vea that 
the rates a qualifying facility wilt 
receive for salsa of power to utilities are 
noi based on a regulatory ichcffie which 
fixes a rate of return on investment of 
the qualifying facility, 

As a result, the Commission believes 
that energy property of qualifying 
facilities should not be barred from 
eligibility for the tax credit by reason of 
the public utility property exclusion. The 
Commission wishes to express Its 
opinion on this matter In an effort to 
further encourage cogeneration and 
small power production by means of this 
rulemaking process, 


1 292,305 Rates for sales, 

Section 210(c) of PURPA provides that 
the rules requiring utilities to sell 
electric energy to qualifying facilities 
•hall ensure that the rates for such sales 
are just and reasonable, in the public 
Interest, and nondiacrimlnatory with 
respect to qualifying cogenerators or 
•moll power producers. This section 
contemplates formulation of rates on the 
basis or traditional ratemaking 
cost-of-servlce) concepts. 

Paragraph (a) expresses the statutory 
requirement that such rates be just and 
reasonable and In the public interest. 
Paragraph (a) alio provides that ratea 
for sales from electric utilities to 
qualifying facilities not be 


*2SU,1C. |4S(*)(3){b), 
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discriminatory against juch facilities In 
comparison to ratea to other customer 
served by tha electric utility, 

A qualifying facility la entitled to 
purchaao beck-up or standby power at a 
nondiacrimlnatory rate which reflects 
the probability that the qualifying 
facility will or will not contribute to the 
need for and the use of utility capacity. 
Thus, where tha utility must reserve 
capacity to provide service to a 
qualifying facility, the costa associated 
with that reservation are properly 
recoverable from the qualifying facility, 
if the utility would similarly assess these 
costa to nomganerating customers, 

In the proposed rule, paragraph (b) 
required electric utilities to provide 
energy and capacity end other services 
to any qualifying facility at a rata at 
least as favorable as would be provided 
to a customer who does not have his 
own generation. Tha comments received 
concerning this paragraph noted that 
this provision might be interpreted as 
requiring an electric utility to provide 
service to a qualifying facility at its most 
favorable rata, even if the qualifying 
facility would not ba eligible for such a 
rata tut did not have its own generation. 
It la not tha Commission's Intention that, 
for example, an industrial cogenerator 
receive service at a rate applicable to 
residential customers; father, auch a 
customer should be charged at a rate 
applicable to a non-generating Industrial 
customer unless the electric utility 
shows that a different rate Is justified on 
the basis of sufficient load or other cost- 
related data, Accordingly, this section 
now provides that for qualifying 
facilities which do not simultaneously 
sell and purchase from the electric 
utility, the rate for sales shall be the rate 
that would be charged to the class to 
which the qualifying facility would be 
assigned If it did not have its own 
generation, 

Subparagraph (2) provides that if, on 
the basis of accurote'data and * 
consistent syatem*wlde costing 
principles, the utility demonstrates ilmt 
the rate that would be charged to a 
comparable customer without its own 
generation la not eppropriate, the utility 
may base Its rates for sates upon those 
data end principles, The utility may only 
charge such rates on a 
nondiacrimlnatory basis, however, so 
that a cogenerator will not be singled 
out to lose any Interclsss or intrnclass 
subsidies to which it might have been 
entitled had It not generated part of. its 
electric energy needs itself. 

In situations where a qualifying 
facility simultaneously sells its output to 
an electric utility and purchases its 
requirements from that electric utility, as 
a bookkeeping matter, the facility's 
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electrical output will not serve it* own 
load, but rather will bo supplied to tho 
grid* As • result, the facility's electric 
load It likely to hive the mm 
characteristic •• the toed of ortiir non* 
generating customer* of the utility* If the 
utility doet not provide date showing 
otherwise, the appropriate rate for taleo 
to tuch a facility la the rate that would 
be charged to a comparable customer 
without its own generation, 

Paragraph (bU2) of the rule sets forth 
certain types of service which electric 
utilities are required to provide 
qualifying facilities upon request of the , 
facility. These types of service are 
supplementary power, backup power, 
interruptible power and maintenance 
power. In response to comments, these 
terms are defined In the text of the rules, 
as well as In this preamble, 

Back-up or maintenance aervlca 
provided by an alactric utility replaces 
energy or capacity which a qualifying 
facility ordinarily supplies to itself, 

These rules authorise certain facilities to 
purchase and sell simultaneously, The 
amount of energy or capacity provided 
by an electric utility to meet the load of 
a facility which simultaneously 
purchases and sells will vary only In 
accordance with changes In the facility's 
load; interruptions In the facility's 
generation will be manifested as 
variations In purchases from the facility. 
In such a case, sales to the quilifylng 
facility will not be back-up or 
maintenance service, but will be similar 
to the fulhrequlre ment* service that 
would be provided If the facility were a 
nomgeneritlng customer. 

Supplementary power Is electric 
energy or capacity used by a facility In 
addition to that which It ordinarily 
generates on Its own, Thus, a 
cogeneration facility with a capacity of 
ten megawatts might require five more 
megawatts from a utility on a continuing 
basis to meet its electric load of fifteen 
megawatts, The five megawatts supplied 
by the electric utility would normally be 
provided as supplementary power. 
Back-up power Is alectric energy or 
capacity available to replace energy 
generated by a facility's own generation 
equipment during an unscheduled 
outage. In the example provided above, 
a cogeneration facility might contract 
with an electric utility for the utility to 
have available ten megawatts, should 
the cogenerator's units experience an 
outage. 

Maintenance power Is electric energy 
or capacity supplied during scheduled 
outages of the qualifying facility. By pre* 
arrangement, a utility cgn agree to 
provide such energy during periods 
when the utility's other load is low, 
thereby avoiding the imposition of large 


demands m the utility during ptak 
period#. 

Interruptible power la electric energy 
or capacity supplied to a qualifying 
facility subject to Interruption by the 
electric utility under specified 
conditions. Many utilities have utilised 
interruptible service to avoid expensive 
Investment in new capacity that would 
otherwise be necessary to assure 
adequate reserves at time of peak 
demand, Under this approach utilities 
assure the adequacy of reserves by 
arranging to reduce peek demand, rather 
than by adding capacity, Interruptible 
service Is therefore normally provided at 
• lower rate than non-lnterruptible 
service, 

During the Commission'* public 
hearings on this rulemaking, one 
commenter stated that utilities which 
have excess capacity do not save any 
costs by providing Interruptible service, 
The commenter contended that tha 
Commission should not require a utility 
with excess capacity to offer 
interruptible service, If a utility Is not 
adding capacity (whether by 
construction or purchase) to meet 
anticipated increases In peak demand, 
the rates chsrgewVfor interruptible 
service might appropriately be the aame 
•s for nondnterrupiible services, 

The Commission oelieves that these 
matters Involving the provision of 
Interruptible rates are best handled 
through the pricing mechanism. 
However, if os discussed above, 
interruptible customers provide no 
savings to the electric utility, the rate for 
Interruptible service need not be lower 
than the rate for firm service, In such a 
case, the Commission would consider 



Some comments noted that certain 
electric utilities do not have any 
generating capacity, and to require the 
services listed in subparagraph (1) might 
place an undue burden on the electric 
utility. In light of these comments, the 
State regulatory authorities or the 
Commission, as the case may be, will 
allow a waiver of these requirements 
upon a finding after e showing by the 
utility to the Stale regulatory authority 
or Commission, as the case may be, that 
provision of these services will impair 
the utility's ability to render adequate 
service to its customers or place an 
undue burden on the electric utility, 
Notice must be given in the area served 
by the electric utility, opportunity for 
public comment must be provided, and 
an application must be submitted to the 
State regulatory authority with respect 
to any electric utility over which It has 
ratemaking authority or the Commission 


with respect to any nonregulated 
electric utility, 

Paragraph (cHl) provides that rate* 
for sales of back-up or asaintenanoa 
power shell not be based, without 
factual data, on the assumption that 
forced outages or other reductions in 
output by each qualifying facility on an 
electric utility'* system will occur either 
simultaneously or during the system 
peak, Like other customers, qualifying 
facilities may well have intraclass 
diversity. In addition, becausa of tha 
variations In site and load requirements 
among various types of qualifying 
facilities, such facilities may wsllhava 
interclass diversity, 

The affect of such diversity Is that an 
electric utility supplying back-up or 
maintenance power to qualifying 
facilities will not have to plan for 
reserve capacity to serve such facilities 
on the assumption that every facility 
will use power at tha same moment, The 
Commission believes that probabilistic 
analyses of the demand of qualifying 
facilities will show that a utility will 
probably not need to reserve capacity 
on a one-to-one basis to meet back*up 
requirements. Paragraph (g)( 1) prohibits 
utilities from basing rates on the 
assumption that qualifying facilities will 
impose demands simultaneously and at 
system peak unless supported by factual 
data, 

The rule provides that utilities may 
refute these assumptions on the basis of 
factual dMa, These data need not be in 
the form of empirical load data. It might 
be the case that within certain 
geographic areas, weather data and 
performance data would constitute a 
sufficient basis to refute the assumption 
relating to the coincidence of the 
demands Imposed, for example, by 
windmills or photovoltalcs. with respect 
to their need for back»up power, 

Paragraph (c)(2) provides that rates 
for sales shall take into account the 
extent to which a qualifying facility can 
usefully coordinate periods of scheduled 
maintenance with an electric utility, If a 
qualifying facility stays on line when the 
utility will need Its capacity, and 
schedules maintenance when the 
utility'a other units are operative, the 
qualifying facility (s more .valuable to 
the utility, as It Can reduce its capacity 
requirements, 

1 292,90$ Interconnection costt. 

Paragraph (a) states that each 
qualifying facility must relmburse^ny 
electric utility which purchases capacity 
or energy from the qualifying facility for 
any Interconnection costs, on a 
nondiscriminatory basis with respect to 
other customers with similar load 
characteristics, The Commission finds 
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merit in those comment! which 
suggested (hit the basis of comparison 
for nondiacriminatory practice* (n the 
proposed rule to “any other cuatomer" 
was too broad, and Inal the correct 
reference for nondiscrimination (a the 
practice of the utility In relation to 
customer* in the aamt class who do not 
generate electricity, A* noted 
previously, the Interconnection coat* of 
a facility which I* already 
Interconnected with the utility for 
purpose* of aaice art limited to any 
additional expenses incurred by the 
utility to permit purchases, 

Several commentere expressed their 
concern that some protection should be 
provided to qualifying facilities from 
potential harassment by utilities in the * 
form of requiring unnecessary safety 
equipment* A* discussed above, the 
State regulatory authorities (with 
respect to electric utilities over which 
they have ratemaking authority) and 
nonreguluted electric utilities have the 
responsibility and authority to ensure 
that Ihe interconnection requirement* 
ore reasonable, and that associated 
costs ire legitimately incurred. 

For qualifying facilities with a design 
capacity of 100 kW or less, the 
Commission noted that interconnection 
costs could be assessed on a class basis, 
und the standard rates for purchases 
established for classes of facilities of 
this size pursuant to I 292.304(c)(1) 
might Incorporate these costs, State 
regulatory authorities (with respect to 
electric utilities over which they have 
rntemaking authority) or nonregulated 
electric utilities may also determine 
interconnection costs for qualifying 
facilities with a design capacity of more 
than too kW on either a class average or 
individual basis. 

Numerous comments raised the point 
that the proposed rule did not address 
the manner in which electric utilities 
would be reimbursed, Potential owners 
end developers of qualifying facilities 
recommended that the costs be 
amortized on a reasonable basis, 
because paying a large lump sum 
payment would be a considerable 
obstacle to the program, Electric utilities 
generally preferred payment up front, 
although several commentera indicated 
that amortization might be acceptable 
for creditworthy facilities, The 
Commission believes that the manner of 
reimbursements (which may include 
amortization over a reasonable period of 
Hma) Is best left to the Stata regulatory 
authorities and nonregulaUd utilities. In 
the determination of any standard rate* 
for purchases established pursuant to 
| 292.304(c)(1), If the Stata approves 
some manner of amortisation, it might 


consider assignment of uncollected 
Interconnection costs lo the class for 
Which the rate Is •stablishadL 

1 292.307 Syttem em*wnch$, 

Paragraph (a) provide* that, except aa 
provided under section 202(c) of tha 
Federal Power Act, no qualifying facility 
shall be compelled to provide energy or 
capacity to the electric utility during an 
emergency beyond the exteniprovided 
by agreement between the qualifying 
facility end the utility, 

The Commission finds that a 
qualifying facility should not be required 
to make available all of Its generation to 
the utility during a system emergency. 
Such a requirement might interrupt 
Industrial processes with resulting 
damage to equipment and manufactured 
goods, Many industries Install their own 
generating equipment in order to ensure 
that even during a system emergency, 
their supply of power is not Interrupted, 
To put In Jeopardy the availability of 
power to a qualifying facility during * 
system emergency because of the 
facility's ability to provide power to the 
system during non-emergency periods 
would result in the discouragement of 
interconnected operation and a resultant 
discouragement of cogeneration and 
small power production. The 
Commission therefore provides that the 
qualifying facility’! obligation to provide 
energy and capacity In emergencies be 
established through contract. 

In order to receive full credit for 
capacity, a qualifying facility must offer 
energy and capacity during system 
emergencies to the same extent that H 
has agreed to provide energy and 
capacity during non-emergency 
situations, For example, a 30 megawatt 
cogenerator may require 20 mega watte 
for its own Industrial purposes, and thus 
may Contract to provide 10 megawatts of 
capacity to the purchasing utility, During 
an emergency, the cogenerator must 
provide the 10 megawatts contracted for 
to the utility; it need not disrupt its 
industrial processes by supplying its full 
capability of 30 megawatts. Of course, If 
M should so desire, « cogenerator could 
contractually egret to supply the full 30 
megawatts during system emergencies, 
The availability of audi additional 
backup capacity should Increase utility 
system reliability, and should be 
accounted for In tha utility's rates for 
purchases from the cogenerator. 

Paragraph (b) provides that an electric 
utility may discontinue purchases from a 
qualifying facility during a system 
emergency if such purchases would 
contribute to the emergency, In addition, 
during system emergencies, a qualifying 
facility must bt treated on a 
non discriminatory basis in any load 
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•hedding program— /.e, on Ihe same 
basis that other customers of a similar 
class with similar load characteristics 
art treated with regard to Interruption of 
service, 

Credit for capacity (as noted in 
I 292.304(*)(2](v)) will also take Into 
account the ability of Ihe qualifying 
facility to separate Its load and 
generation during system emergencies 
However, the qualifying facility may 
well be eligible for some capacity credit 
even if it cannot separate its load and 
generation, 

1 292,308 Standard* fat operating 
reliability. 

Section 210(a) of PUR PA states that 
the rules requiring electric utilities lo 
buy from and sell to qualifying facilities 
shall Include provisions respecting 
minimum reliability of qualifying 
facilities (Including reliability of such 
facilities during emergencies) find rules 
respecting reliability of electric utilities 
during emergencies. The Commission 
believe* that tho reliability of qualifying 
facilities can bo accounted for through 
price; namely, the less reliable a 
qualifying facility might be, tha less it 
should be entitled to receive for 
purchase* from H by the utility. 

As a result, the Commission hits not 
included specific standards relating to 
the reliability in tho sense of tho ability 
of qualifying facilities to provide energy 
or capacity, 

The Commission has determined that 
safety equipment exists which can 
ensure that qualifying facilities do not 
energize utility linos during utility 
outages. This section accordingly 
provides that each State regulatory 
authority or nonregulated electric utility 
may establish standards for 
interconnected operation between 
electric utilities and qualifying facilities. 
These standard* may be recommended 
by any utility, any qualifying facility, or 
any other person, These standards must* 
be accompanied by a statement showing 
the need for the it and a rd on the basis of 
system safety and operating 
requirements. 

Subpart 0 — Implementation 
Summary of thU Subpart 

Rules In this subpart are Intended to 
carry out tha responsibility of the 
Commission to encourage cogeneration 
and small power production by 
clarifying the nature of the obligation to 
Implement the Commission’* rules under 
•action 210. 

The** rules afford the State regulatory 
authorities and nonregulated electric 
utilities great latitude in determining the 
manner of implementation of the 
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Commission's rules, provided tHii the 
manner chosen is reasonably daaiptad 
to Implement th« requirements of 
Subpart C.The Commleslon rtcofnl*## 
that many (Matt* and Individual 
nonregulsled electric utillllee hav* 
ongoing programs to encourage amall 
power production and cogeneration, The 
Commission also recognises that 
economic and regulatory circumstances 
vary from Stats to Stale and utility to 
utility, Jt Is within this context—tn 
recognition of tha work already begun 
and of tha variety of local conditional 
dial the Commlialon promulgate* Ita * 
regulation! requiring implementation of 
ruin* liiued under section 210, 

Because of the Commission*# deilre 
not to create unnecessary burdens at the 
State level* these rule* provlda a 
procedure whereby a State regulatory 
authority or nonregulated electric utility 
may apply to the Commlaalon for a 
waiver If it can demonstrate that 
compliance with certain requirement* of 
Subpart C is not necessary to ancouraga 
cogeneration or small power production 
and ia not otherwise required under 
aectlon 210, 

Several commenters expressed their 
concern that State regulatory authorise* 
would not ba able adequately to 
Implement the Commission's rules, end 
therefore, recommended that tha 
Commlialon liiua specific rules which 
the State regulatory authorities would 
adopt without change, Tha Commlialon 
does not find this proposal to be 
appropriate at this time, and believes 
that providing an opportunity for 
experimentation by tha State* is more 
conducive to development of theaa 
difficult rate principles, 

tmplmmtotion 

Section 210(f) of PURPA requires that 
within one year after tha date that this 
Commission prescribe* Its rules under 
subsection (a), and within one year of 
the date any of these rules ia revised, 
each Stats regulatory authority and each 
nonregulatad electric utility, after notice 
and opportunity for hearing, must 
implement the rules or revisions thereof, 
as the case may be, 

The obligation to Implement aectlon 
210 rules is a continuing obligation 
which begins within one year after 
promulgation of such rules. The 
requirement to implement may be 
fulfilled either ft) through tha enactment 
of law* or regulations at tha State level, 
(2) by application on a caseby-case 
basis by tha State regulatory authority, 
or nonregulatad utility, of the rules 
adopted by the Commission, or (3) by 
any other action reasonably designed to 
implement the Commission’s rules, 


Ravhw and Snfoncamanl 

•action 210(g) of PUIIPA provide# one 
of the means of obtaining Judicial 
review of a proceeding conducted by a 
•tala regulatory authority or 
nonregulated utility for purpoaea of 
implementing the Commission's rulei 
under section 210, Under subjection (|), 
review may ba obtained pursuant to 
procedures set forth In section 123 of 
PURPA, Section 123(c)(1) contains 
provisions concerning judicial review 
and enforcement of determinations 
made by State regulatory authorities 
and nonregulated utilities under Subtitle 
A, B, or G of Tide I Iq the appropriate 
Stele court These provisions alio apply 
to review of any action taken to 
implement the rules under section 210. 
This means that persona can bring an 
action in State court to require the State 
regulatory authorities or nonregulated 
utilities to Implement these regulations, 

Section 123(c)(2) of PURPA provides 
that persona seeking review of any 
determination made by e Federal 
agency may bring an action in the 
appropriate Federal court. Title 
distinction between Federal agencies 
and non*Federal agencies alto applies to 
review of enforcement of the 
implementation of the rules under 
section 210. 

Finally, the Commlialon believes that 
review and enforcement of 
Implementation under section 210 of 
PURPA can coneist not only of review 
end enforcement as to whether the State 
regulatory authority or nonregulated 
electric utility has conducted the initial 
Implementation properly— namely, put 
into effect regulations implementing 
section 210 rules or procedures for that 
Implementation, after notice and an 
opportunity for a hearing, It can also 
consist of review and enforcement of the 
application by a State regulatory 
authority or nonregulated electric utility, 
on a ce*e»by»caee basts, of its 
regulations or of any other provision It 
may have adopted to Implement the 
Commission's rules under section 210, 

Section 210(h)(2HA) of PURPA states 
that the Commission may enforce the 
Implementation of regulations under 
section 210(f). The Congress has 
provided not only for private causes of 
action in State courts to obtain judicial 
review and anforcamant of tha 
implementation of tha Commission's 
rules under section 210, but also 
provided that the Commission may 
ssrvs as a forum for review and 
enforcement of the Implementation of 
this program, 


| mm ImphmiiUQibnbyitot* 
mulWW authority t and nonrtgutaiad 
tfccirlo uMIflto 

Paragraph (a) of 1 222.401 eel* forth 
the obligation of each Slate regulatory 
authority to commence implementation 
of Subpert C within one year of the data 
these rules take effect. In complying 
with this paragraph the Stele regulatory 
authorities art required to provide for 
notice of and opportunity for public 
hearing* A* described to the summary of 
this subpart, such implementation may 
consist of the adoption of the 
Commission's rules* an undertaking to 
resolvg disputes between qualifying 
facilities and electric utilities arising 
under Subpart C, or any other action 
reasonably designed to implement 
Subpart C. 

This section does not cover one 
provision of Subpert C which is not 
required to be implemented by the State 
reguletory authority or nonregulated 
electric utility. This provision is 
1 292,302 (Availability of electric utility 
system cost data), the implementation of 
which is subject to 1 292 402, discussed 
below* 

Subsection (b) sets forth the obllgaton 
of each nonregulated electric utility to 
commence, after notice and opportunity 
for public hearing. Implementation of 
Subpert C* The nonregulated electric 
utilities, being both the regulator and the 
utility subject to the regulation, may 
satisfy the obligation to commence 
Implementation of Subpart C through 
issuance of regulations, an undertaxing 
to comply with Subpart C, or any other 
action reasonably designed to 
implement that subpert, 

Paragraph (c) »ets forth e reporting 
requirement under which each State » 
regulatory authority and nonregulated 
electric utility is to file with the 
Commission, not later than one year 
sifter these rules take effect, * report 
describing the manner in which it is 
proceeding to implement Subpart C, 

Comments received regarding (hie 
section indicated a concern that the 
obligation of a Stata regulatory authority 
or nonregulated utility "to commence 
implementation * * * within one year 
* * • H did not provide any guidance as 
to whan the process must be completed. 
The Commiesion notes that the Intention 
of this section is that the State 
regulatory authorities and nonregulated 
utilities have one year in which to 
establish procedures and that at the end 
of that year each State must be prepared 
to entertain applications, The phrase 
"commence implementation" it Intended 
by the Commission to connote that 
implementation of these rules is a 
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continuing pcocm and tluil oversight 
win bt MtgOiflg. 

| implementation of reporting 

< objective* 

The obligation fo comply with 
| **2 302 la Imposed directly on electric 
utilities, Thie ia different from tba re it of 
Subpert C wham the oblige lion to act ia 
imposed on the State rtgeletory 
authority or the nonregulaled electric 
utility in (la rolt as regulator* Tha 
Commiaaion (a exercising ita authority 
under faction 133 of PURPA and other 
iawa within tha Commlsslcn’e authority 
to require thia rt port Inf- * 

Any electric Mtifity which fall# to 
comply with tha requirements of 
| 292.302(b) ia subject to tha same 
penaltiaa aa it might ractiva aa a raault 
of a faiiura to comply with tha 
requiremente of tha Commission! 
regulation* issued undtr faction 133 of 
PURPA, Aa atalad aarliar in this 
preamble, tha data required by 1 291302 
wilt form tha baaia from which tha rate* 
for purchaiaa will ba derived; 1 292.302 
la thua a critical alamant in thia program. 
The Commiaaion believe* that* with 
regard to utilities aub|cot to faction 133 
of PURPA, tha Commiaaion may 
exercise Ita authority under faction 133 
to require the date required by 
5 202, 302(b) on the basis that th# 
Commiaaion finds auch Information 
necessary to allow determination of the 
coat a associated with providing electric 
service*. With regard to utilities not 
subject to lection 133, if they fail to 
provide the data called for in 
I 292 302(c), the Commiaaion may 
compel ita production under the Federal 
Power Act and other statute! which 
provide the Commiaaion with authority 
to require reporting of auch data, 

t 292,403 Waiver* 


Paragraph (a) provide* for a 
procedure by which any Stale regulatory 
Authority or nonregulated electric utility 
may apply for a waiver from the 
Application of any of the requirement* of 
Subpart C other than 1 292.302. (Section 
292.302(d) has been reviled to permit a 
State regulatory authority or 
nonregulated utility to adopt a substitute 
method for the pro Villon of system coat 
data without prior Commission 
approval.) 

Paragraph (b) provide* that tha 
Commission will grant such a waiver 
only if the applicant Can show that 
compliance with any ofthe 
requirements is not necessary to 
encourage cogeneration or small power 
production and is not otherwise required 
under section 210 of PURPA. 

This section is included in recognition 
of the need for the Commission Id afford 


flexibility to the State* and 
nonrffuiated utilities to implement the 
Commission’! rule* under section 210. 

Several comments suggested that the 
Commission set forth procedure* for 
considering application* for welvtte 
which would allow formal participation 
by qualifying facilitiea in a public 
hearing, The Commiaaion notes that 
Interested parties would ba given an 
opportunity to be heard in any 
proceeding it conducts <0 determine 
whether or not a waiver should be 
granted. 

Sufcparl P-iaamptton of OueiWylnf 
SmoN Power Production and 
Cogenarattofl PecJMiee Prom Certafo 
federal end Stele Lews end 
Regulation* 

1 292,601 Exemption of qualifying 
facilitiee from the Federal Power Act. 

Section 210(e) of PURPA etatea that 
tha Commieeion «h ail prescribe rule* 
under which qualifying facilitiea are 
exempt, in park from the federal Power 
Act, from the Public Utility Holding 
Company Act of 1933, from the State 
law* and regulation* respecting tha 
rates, or respecting the financial or 
organisation regulation, of electric 
utilities, or from any combination of the 
fore going, if th# Commission dcWrminee 
such exemption Is necessary to 
encourage cogeneration and small 
power production. As noted in the Staff 
Discussion Paper, the Congress intended 
the Commission to make liberal use of 
Its exemption authority in order to 
remov* the disincentive of utility*type 
regulation. The Commission believes 
that broad exemption is appropriate, 

Section 210(c)(2) of PURPA provides 
that the Commission is not authorized to 
exempt small power production 
facilities of 30 t* 60 megawatt capacity 
from these laws, An exception is made 
for small power production facilitiea 
using biomass as a primary energy 
source, Such facilitiea between 30 and 
00 megawatt* may be exempted from 
the Public Utility Holding Company Act 
of 1935 and from State laws and 
regulations but may not be exempted 
from the Federal Power Act. The 
Commiaaion will establish procedures 
for the determination of rate* for these 
facilities in a separate proceeding, 

Paragraph (a) seta forth those 
facilities which are eligible for 
exemption, Paragraph (b) provides that 
facilities described in paragraph («) 

•hall ba exempted from all but certain 
specified sections of tha Federal Power 
Act, 

Section 210(e)(3)(C) of PURPA 
provides that no qualifying facility may 
be exempted from any license or permit 


requirement under Part I of the federal 
Power Act, Accordingly, no qualifying 
facilitiea will be exempt from Part I of 
the Federal Power Act, The Commission 
recently Issued simplified procedures for 
obtaining water power licenses for 
hydroelectric projects of 1,9 meaawatts 
or less, and has issued proposed 
regulations to expedite llcsnsing of 
ehiatlni facilities, 91 

The Commission believes 
cogeneration and small power 
production facilities could be the subject 
of an order under section 202(c) of the 
Federal Power Act requiring them to 
provide energy if the Economic 
Regulatory Administration determines 
that an emergency situation exists, 
Decause application of this section is 
limited to emergency situations md is 
not affected by the fact that a facility 
attain* qualifying aiah'tf m engage* in 
Interchanges with an electric utility, the 
Commission notes that qualifying 
faculties will not be exempted from 
section 202(c) of the Act. 

Furthermore, In response to comment, 
the Commission has revised this 
paragraph to provide that qualifying 
facilities are not exempt from sections 
210, 211, and 212 of the Federal Power 
Act, as required by section 210(e)(3)(B) 
of PURPA!, 

Sections 293, 204, 205, 200, 200, 301, 

302, and 304 of the Federal Power Act 
reflect traditional rate regulation or 
regulation of securities of public utilities, 
Tire Commission has determined that 
qualifying facilities shall be exempted 
from theoe sections of the Federal Power 
Act, 

Section 305(c) of the Act imposes 
certain reporting requirements on 
Interlocking directorates. The 
Commission believes that any person 
who otherwise is required to file a 
report regarding interlocking positions 
should not be exempted from such 
requirement because he or she is also a 
director or officer of a qualifying facility, 

Finally, the enforcement provisions of 
Part HI of the Federal Power Act will 
continue to apply with respect to the 
sections of the Federal Power Act from 
which qualifying facilities are not 
exempt, 

1 292,603 Exemption of qualifying 
facilitiee from the Public Utility Holding 
Company Act and certain State la tv and 
regulation, 

Under section 210(e) of purpa the 
Commission can exempt qualifying 
facilities from regulation under the 


"Sm Ord« No, tt, SlmpiUM Proctdurw for 
CerUln W*t«r PowfI* License «. Dotkei No. RMrtM, 
iMutd S«pttmb*r 5, and Application for 
UctriM for Major project*—? numn* D#m, Dock#! 
No* RM7M 44 PR 24<M {AprJ 
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Public Utility Holding Company Act of 
1935 and State lawa and rtgulationa 
coo earning rates or financial 
organisation. Only coganeration 
facilities and small power production 
facilities of 30 megawatts or less may be 
exempted from both of these laws, with 
the exception that any qualifying small 
power production facility (/.a., up to go 
megawatts) using biomass as a primary 
energy aource can be exempted from 
these laws. 

The Commission has determined that 
where a qualifying facility is subjected 
to more stringent regulation than other 
companies solsly by reason of the fact * 
that it is engaged in tha production of 
electric energy, these more stringent 
requirements should be eased through 
exemption of qualifying facilities. By 
excluding sn;jr qualifying facility from 
the definition of an "alectrlc utility 
company” under section 2(a)(3) of the 
Public Utility Holding Company Act of 
1935, such facilities would be removed 
from Public Utility Holding Company 
Act regulation which is applied 
exclusively to electric utility companies, 
Moreover, by excluding qualifying 
facilities from this definition, parent 
companies of qualifying facilities would 
not be subject to additional regulation 
os a result of electric production by their 
subsidiaries. The Commission therefore 
believes that In order to encourage 
cogeneration and small power 
production it is necessary to exempt 
cogenerators and small power producer# 
from all of the provisions of the Public 
Utility Holding Company Act of 1935 
related to electric utilities. 

Accordingly, paragraph (b) states that 
no qualifying facility shall be considered 
to be an "electric utility company”; as 
defined in section 2(a)(3) of the Public 
Utility Holding Company Act of 1935, 15 
U.S.C, | 7Bb{a)(3), 

Section 210(e) of PURPA states that 
qualifying facilities which may be 
exempted from the Public Utility 
Holding Company Act may also be 
exempted from State laws end 
regulations respecting the rates or 
financial organisation of electric 
utilities. 

The Commission has decided to 
provide a broad exemption from State 
laws and rtgulationa which would 
conflict with the Stata'a implementation 
of tha Commission's rules under section 
210 . 

The Commission believes that such 
broad exemption is necessary to 
encourage cogeneration or small power 
production. Accordingly, subparagraph 
(c)(1) provides that any qualifying 
facility shall be exempt from State laws 
and regulations respecting rates of 
electric utilities, and from financial and 


organisational regulation of alectrie 
utilities. Several commenters noted that 
(hit section might be Interpreted as 
exempting qualifying facilities from 
state laws or regulations Implementing 
the Commission's roles, undsr section 
210(f) of PURPA, In order to clarify that 
qualifying facilities are not to be exempt 
from these rules* the Commission has 
added subparagraph (c)(2) prohibiting 
any exemptions from State laws and 
regulations promulgated pursuant to 
Subpart £ of these roles, 

Some commenters indicated that 
| 292.301(b)(1) might ba interpreted as 
prohibiting a State from reviewing 
contracts for purchases. These 
commenters stated that, as a part of a 
State's regulation of electric utilities, a 
State regulatory authority needs to be 
able to review contracts entered into by 
electric utilities it regulates. 

These rules* and the exemptions being 
provided by these roles* are not 
intended to divest i State regulatory 
agency of its authority under State law 
to review contract^ for purchases as 
part of its regulation of electric utilities. 
Such authority may continue to bt 
exercised if consistent with the terms, 
policies and practices under sections 210 
and 201 of PURPA and this 
Commission's implementing regulations. 
If the authority or Us exercise is (n 
conflict with these sections of PURPA cr 
the Commission's regulations 
thereunder, the State must yield to the 
Federal requirements, The Commission 
does not believe It possible or advisable 
to attempt to establish more precise 
guidelines than these. Accordingly* 
States which have questions in this 
regard should seek an interpretive ruling 
from the Commission's General Counsel, 

Subparagraph (c)(3) provides that, 
upon request of a State regulatory 
authority or nonregulated electric utility, 
the Commission may limit the 
applicability of the broad exemption 
from the Stats laws. This provision is 
intended add flexibility to the 
exemption, 

The Commission perceives that there 
may be instances in which a qualifying 
facility would wish to have an 
interpretation of whether or not it Is 
subject to a particular State law In order 
to remove any uncertainty, Under 
subparagraph (c)(4), the Commission 
may determine whether a qualifying 
facility is exempt from a particular State 
law or regulation. 

(Public Utility Regulatory Policies Act of 
197S, 16 U.S.C. | 2601, et neq. t Energy Supply 
and Environmental Coordination Act, 16 
U.S.C. 1 791 tt » eq„ Federal Power Act, as 
amended, 16 U.S.C, . 1 79 l*t§eq., Department 
of Energy Organisation Act. 42 U.BC, 1 7101 
9t 9tq., E.O. 12009, 43 Fad. Rag. 46267) 


IV, Effective Date 

The regulations promulgated In this 
order era affective March 20, 1960, 

In consideration of tha foregoing, the 
Commission amends Part 292 of Chapter 
I, Title 16, Code of Federal Regulations, 
as set forth below, effective March 20. 
1900, By the Commission, 

KennetbF. Plumb* 
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APPENDIX I 

AVOIDED COST RATE SCHEDULE 



The following pages comprise the avoided cost rate schedule promulgated 
the Southern California Edison Company on May 15, 1980. 


i 



Southern California Edison Company 

<■ O *011 105 

»«» wainmt ohove avenue 

HOSEMtAD CAlirORNIA tl)70 

May 15, 1980 


Dear Edison Customer: 

In compliance with both federal and state 
guidelines, enclosed is Edison's avoided cost information 
entitled "Interim Proposed Policy for Cogeneration and 
Small Power Production". The attached schedules should 
enable you to estimate the value of energy and capacity 
that you could make available for sale to the Edison 
Company. If you do not have any energy and capacity 
available and are not interested in cogeneration or 
small power production, please disregard this Information. 

This schedule will form the basis for an offer 
to purchase all energy and capacities from cogeneration 
and small power producers who meet the minimum qualifica- 
tions shown for Basic Electric Supplier Types (BEST). 

It is Edison's intention that the attached schedule 
will be used in conjunction with individual contracts 
which are subject V.o approval by the California Public 
Utilities Commission. 

Edison is very interested in developing all 
feasible cogeneration and small power projects. If you 
believe you have a potential project, please direct 
your inquiries to the address below. Even if you cannot 
meet the minimum qualifications, you are encouraged to 
contact Edison. On a quarterly basis, Edison will be 
updating its projected "Avoided Costs". If you desire 
to receive these updates, please direct your inquiries 
to the address below. 

If you require assistance in utilizing the 
attached information, Edison will make every effort to 
assist you. Please direct your inquiries to Southern 
California Edison Company, Cogeneration Projects, Room 
391, 2244 Walnut Grove Avenue, P. 0. Box 800, Rosemead, 
California 91770, or telephone the Cogeneration and Small 
Power Projects Section (213) 572-1419. 

Very truly yours , 

Vdg^ler 
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INTRODUCTION 


This outline Is Intended to Inform Edison customers, t4to are potential 
anergy suppliers, of the Southern California Edison Company's policy In 
establishing the purchase price for power from Qualifying Cogenerators and 
Small Power Producers, jl/ 

This outline has been prepared In three sections; 

I, The first section quantifies Edison's Avoided Cost of 
energy and capacity and supplies methods of Calculating 
payments based on those Avoided Costs, The term "Avoided 
Cost" was adopted during the process of drafting Federal 
regulations Implementing the Public Utility Regulatory 
Policies Act of 1976. "Avoided Cost" Is defined as the 
saving s In total utility power costs attributed to the 
purchase of power from a Qualifying Facility^/ In lieu 
of the utility producing the power Itself. 3/"" This 
savings, or Avoided Cost, is the basis for the valuing of 
power purchased from a Qualifying Facility by the utility. 

The difficulty In making Avoided Cost calculations centers 
around defining the load characteristics of the Qualifying 
Facility, State guidelines suggest, and federal regulations 
provide for, consideration of dispatchabi I Ity, length of 
contract, and reliability, among other factors .k/ The 
attached Schedule of Avoided Cost Is ca1culated~assumlng 
specific capabilities of Qualifying Facilities outlined In 
the terms attached, A Qualifying Facility with the ability 
to comply with the terms attached will be referred to as 
Basic Electric Supplier Type (or BEST) producer. 

The quantification of Avoided Costs Is shown in two ways : 

a, Separate payments of energy (kl lowatthours) 
and capacity (kilowatts). See pages 3 and k. 

• b. Combined energy and capacity payments expressed 

In dollars per kl lowatthour, See page 5. 

To use method (a) above, It Is necessary to know the applicable 
capacity factor of the Qualifying Facility. Capacity factor Is 
defined as the ratio of average kW to peak kW. Peak kilowatts should 
be the same as the contract capacity. The capacity factor cannot 
exceed 1.0. 


1/ See )6 USC 796, (Federal Code of Regulations) 

7/ General requirements for Qualifying Facilities are set forth at 

18 C.F.R §203, * 

3/ For a more complete definition of Avoided Cost see 18 C.F.R I 292.10) (b)(6). 

Xj For a more complete discussion of these factors see 18 C.F.R I 292.30 l *(e), 

-I- 
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If the rates developed using the method (b) above are 
applied, capacity factor calculations will cvi-> be necessary. 

Both methods yield the same results* However* It will still 
be necessary to estimate the delivery of energy to the utility 
by Tlme-Of 'Purchase period. 

As noted on the Schedule of Avoided Cost, Page 4, the energy 
component Is $0,047 per kWh through the period ending July 31, 
l$80* A new Energy schedule effective on August I, I960 revising 
the current energy schedule will be mailed to each Edison 
customer .Identified as a potential cogenerator or small power 
producer. These updates will be made every three months In 
order to reflect the Avoided Cost of generated energy. Also, 
as explained on Page A, the capacity value will be updated at 
least every two years In conjunction with a general rate 
application. 

2. The second section describes the minimum criteria to be addressed 
In the contract agreement with regards to Emergency Aval lability, 
Oispatchabl I Ity , Availability and Reliability. The qualifying 
facilities who meet the minimum criteria will receive full capa- 
city payments. If the qualifying facility does not meet the 
minimum criteria for full payment for capacity, it may still be 
eligible for a payment proportionate to the value of its capacity 
to the utility. Depending upon the specific situation, reduction 
to capacity value may be required. However, the payments for the 
total output should , in every case, be at least equal to the 
Avoided Cost of energy. 

Special low capacity factor applications such as wind turbines and 
run-of-the-stream hydro are not specifically addressed in this 
filing. It Is assumed, for Informational purposes, that a 50$ 
reduction to the capacity value of a BEST supplier is a reasonable 
approximation of the capacity value of these Qualifying Facilities 
in lieu of a case-by-case determination, Calculations based on this 
assumption are shown In the examples on Pages II and 1 2 . 

3. The third section gives examples of payments to Qualifying 
Cogenerators and Qualifying Small Power Producers, 

NOTE: If you require any assistance in utilizing this 

Information, Edison will make every effort to 
assist you. Please direct your Inquiries to 
Southern California Edison Company, Conservation 
Division, 2244 Walnut Grove Avenue, P.0. Box 800, 

Rosemead, California, 91770, or phone the Cogeneration 
and Small Power Projects Section, (213) 572-1419* 
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SECTION ONE 


SOUTHERN CALIFORNIA EDISON COMPANY 
INTERIM PROPOSAL 


SCHEDULE OF AVOIDED COST 


In compl lance wl th 
Ordering Paragraph No. 2 
Commission Resolution E- 1872 
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SOUTHERN CALIFORNIA EDISON COMPANY 

CALCULATION OF AVOIDED COST PAYMENTS 
(Separated by Energy sod Capacity) 


Total Monthly Payment 
Sum of TOP Payments 

Each TOP Payment 
TOP Energy Payment 
TOP Monthly Capacity 


- Sum of all Tlme-Of-Purchase (TOP) Payments 

* On-peak TOP 
Mid-peak TOP 

♦ Off-peak TOP 

- TOP Energy Payment + TOP Capacity Payment 

■ Avoided Cost of Energy-^ x TOP kWh Purchased by Edison 

2 / 

Payment * Avoided Cost of Capacity— x TOP Capacity Factor 
x TOP kW x Factor I 


( Where: 


TOP kW 

TOP Capacity Factor 


■ Contracted kW by TOP 

TOP kWh purchased by Edison 

TOP kW x TOP No, of hours In the month 


cannot exceed 1 , 


SUMMER : 

(May I to October 31) 

On-Peak 

Mid-Peak 

Off-Peak 


Factor I— ^ 


Average 
Hours if 


'Tlme-Of-Purchase (TOP) 
(Pacific Standard Time) 


,07333 129.00 

,01000 172.00 

.00833 435-00 


12:00 Noon to 6:00 p.m.- 
8:00 a.m. to 12:00 Noon 
and 6:00 p.m, to 10:00 p.m, 
All Otner Hours 


WINTER : 

(November 1 to April 30) 

On-Peak .05500 

Mid-Peak ,01000 

Off-Peak .01000 

J \J From Energy Schedule on Page 4. 

2J From Capacity Schedule on Page 4, 

][/ Weekdays except holidays. Holidays are New Year's Day, Washington's 
Birthday, Memorial Day, Independence Day, Labor Day., Veterans' Day, 
Thanksgiving Day, and Christmas. 

4/ Factor 1 reflects the savings to Edison by Tlme-Of-Purchase and will be 

~ updated annual ly. 

y Else average hours for TOP capacity factor calculations In evaluating the 
cost-benefit} capacity factors for actual monthly payments will be 
calculated more precisely for each month and will vary depending on the 
billing period. 


Tlme-Of-Purchase (TOP) 
(Pacific Standard Time) 

104.17 5:00 p.m, to 10:00 p.m,y 
187.50 8:00 a.m, to 5:00 p.m,- 
436.33 All Other Hours 
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SOUTHERN CALIFORNIA EDISON COMPANY 


SCHEDULE Of AVOIDED COST 
FOR COOENERATORS AND SHALL POWER PRODUCERS 
WHO QUALIFY AS BASIC ELECTRIC SUPPLIER TYPES 
(See attached | ' t * t "of Contract Terms which must be satisfied,) 


ENERGY SCHEDULE 


(For Service through 07/31/80; to be updated quarterly, based on 
recorded fuel purchase costs.) 


On-Peak (Weekdays 12 1 00 Noon to 6:00 p.m.) ■ $0.047/kWh 

Mid-Peak (Weekdays 8:00 a.m. to 12:00 Noon 

and 6:00 p.m. to 10:00 p.m,) ■ $0.047/kWh 

Off-Peak (Weekdays 10:00 p.m. to 8:00 a.m. 
plus all weekend hours 

and holidays) » $0.046/kWh 


CAPACITY SCHEOt LE 

(For firm contracts signed through 1/1/81) 


Year of $/kW/Yr. (Based on 100* CF) 

Del I very Cont ract Term Years 



1 

5 

10 

15 

20 

30 

I960 

- 

29 

54 

70 

82 

102 

1981 

- 

39 

64 

79 

93 

114 

VO 

CO 

ro 

30 

51 

75 

90 

104 

127 

1983 

32 

65 

87 

103 

118 

143 

1984 

35 

82 

102 

117 

133 

159 

1985 

- 

101 

118 

134 

151 

180 


The Capacity Schedule data is to be updated at least biennially based on 
the general rate case cost data. 
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COMBINED ENEMY AND CAPACITY SCHEDULE 


In order to derive e combined energy end cepeclty formula, the 
cepecity allocation to tl«e periods is based on the following fector: 


SUMMER ; 

(May I to October 31) 

On-Meek 

Mid-Peek 


-/ Tlme-Of-Purchese (TOP) 

Factor 2— (Pacific Standard Time) 

.000568$ I2;00 Noon to 6:00 p.m.— 


.0000581 


8:00 a,m. to 12:00 Noon 
end 6:00 p.m. to 10:00 p.m. 


Off-Peak 


.0000192 All Other Hours 


• WINTER: 

(November I to April $0) 

On-Peak .0005280 

Mid-Peak .0000533 

Off-Peak .0000229 

Combined Energy end Capacity Formula In $/kWh 


Tlme-Of-Purchase (TOP) 

(Pacific Standard Tlme T 

5:00 p.m. to 10:00 p.m.-^ 

8:00 a.m. to 5s00 p.m.- 

All Other Hours 

21 

(Factor 2) x Avoided Cost of Capaclty- 
+ Avoided Cost of Energy!/ 


Example; 

The Combined Energy and Capacity price ($/kWh) for a 20-year contract starting 
delivery In May 1980 (100% CF) : 

Winter Sumner 

On-Peak - .0005280 x 82- / + .067^ - .0903 .0005685 X 82 + Ml- - .0936 

Mid-Peak - .0000533 x 82 + .0^7 - .051*4 .0000581 x 82 + .0*»7 - .0518 

Off-Peak - .0000229 x 82 ♦ .0^6 • .0*479 .0000192 x 82 ♦ .01*6 - .0^76 


J / Weekdays except holidays. 

2/ From Capacity Schedule on Page 4, 

X/ From Energy Schedule on Page 4. 

47 The current price of energy Is used for Illustrative purpose only. 

][/ Factor 2 reflects the savings to Edison by Tlme-Of-Purchase and will be 
updated annually,; the factors Tv actual monthly payments will be 
calculated more precisely for each month and will vary depending on the 
bl 1 ling period. 
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COMPARISON OF AVERAGE HOWTHLY AVOIDED COST PAYMENTS TO A »EST CUSTOMER 


Comparison of monthly payments to a customer with a 20-year contract, starting delivery 
In May 1980, and assuming tha same capacity factor for all time periods for each example. 

Combined 

Monthly Monthly Energy t Average Average 

Capacity Capacity Energy Capacity Monthly Monthly 

Factor TOP $/kW/Mo. S/kWh 1/ $/kWh kWh Payment 





37 

57 



60% 

Summer: 

On-Peak 

4.8|2/ 

0.047 

0.0936 

103.2 

9.6657 



Mid-Peak 

0.66 

0.047 

0.0518 

137.6 

7.13 



Off-Peak 

0.55 

0.046 

0.0476 

348.0 

16.56 


Winter: 

On-Peak 

3.61 

0.047 

0.0903 

83.3 

7.52 



Mid-Peak 

0.66 

0.047 

0.0514 

150.0 

7.71 



Off-Peak 

0.66 

0.046 

0.0479 

349.1 

16.72 

75% 

Summer: 

On-Peak 

4.51 

0.047 

0.0936 

96,8 

9-06 



Mid-Peak 

0.62 

0.047 

0.0518 

129.0 

6.68 



Off-Peak 

0.51 

0.046 

0.0476 

326.2 

15.52 


Winter: 

On- Peak 

3.38 

0.04'/ 

0.0903 

78.1 

7.05 



Mid-Peak 

0,62 

0.047 

0.0514 

140.6 

7.23 



Off-Peak 

0.62 

0.046 

0.0479 

327.3 

15.68 

70% 

Summer: 

On-Peak 

4.21 

0.047 

0.0936 

90.3 

8.45 



Mid- Peak 

0.57 

0.047 

0.0518 

120.4 

6.23 



Off-Peak 

0.48 

0.046 

0.0476 

304.5 

14.49 


Winter: 

On-Peak 

3.16 

0.047 

0.0903 

72.9 

6.5? 



Mid-Peak 

0.57 

0.047 

0.0514 

131.3 

6.74 



Off-Peak 

0.57 

0.046 

0.0479 

305.4 

14.62 


\J Energy payment* will be updated quarterly, based on recorded fuel purchase costs. 
~ The current price of energy Is used for Illustrative purposes only. 

2/ (Factor I x C.F. x Annual Capacity Cost) ■ (0.07333 x 0.80 x 82) ■ $4.81/kW/Month. 
T/ See Page 4 
%/ See Page 5 

$/ Number of hours In the month x C.F. (For a 1 kW customer) 

%/ a) Monthly capacity $/kW/Mo. + (kWh x Monthly Energy $/kWh) « 

4.81 + (103.2 x 0.047) - 9.66 $/kW/Mo. 
b) Combined Energy * Capacity $/kWh x Average Monthly kWh - 
0.0936 x 103.2 - 9.66 $/kW/Mo. 
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SECTION TWO 


04/28/80 


SOUTHERN CALIFORNIA EDISON COMPANY 


INTERIM PROPOSAL 
CONTRACT TERMS 


In comp I lance with 
Ordering Paragraph No. 2 
Commission Resolution E-1872 
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SOUTHERN CALIFORNIA EDISON COMPANY 
INTERIM PROPOSCO CONTRACT TERMS 
FOR (REST*) CQ6ENERAT0RS AND SMALL POWER PRODUCERS 


A. EMERGENCY AVAILABILITY 


QF~^ Responsibility To i 

V. Deliver power et subtransmlsslon 
voltage or equivalent* 

2. Pay for Interconnection costs 

through monthly charges at Edison's 
added facilities rate for Inter* 
connection facilities. 

3* Increase delivery to full capacity 
during periods of critical load at 
Edison's request. 


It. Limit downtime during peak hours 
to unscheduled failure of equipment 
directly related to electric 
generation. 


Edison Responsibility To t 
Determine appropriate voltage. 


Design and install required 
Interconnection equipment. 


Clve more than 30 minutes advanced 
notice of upcoming critical periods 
(see 1(2) below). A request for full 
power will be made when the next to 
last peaker Is to be scheduled for 
operation. 

Establish whether an outage was 
due to a forced outage. 


B. DISPATCHABILITY 


QF- Respons 1 bl 1 1 ty To; 

I, Maintain unit or units outside 
Edison's peak period (as defined 
In schedule of avoided cost). 


2. Give advanced notice with 

concurrence of the Company for a 
major overhaul. 


* Basic Electric Supplier Type, 


U QF « Qualifying Facility. 
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Edison Responsibility To : 

Meet with QF and establish a main- 
tenance schedule, (If customer 
cannot schedule maintenance outside 
the peak period, he may not qualify 
for full firm capacity payment,) 

Provide customer annually an updated 
timetable of expected critical 
'capacity periods. 
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C. AVAILABILITY 


QF-V Aetponslbll Itv Tot 

1» Attain • minimum availability 
(on an annual basis) of SSI or 
greater for qualifying capacity, 
factors as specified below in C (2) , 

2, Attain a monthly capacity factor of 

511 or greater by time period in 
order to qualify for full capacity 
payment for each time period. Below 

512 capacity factor, the capacity 
payment is reduced by 50$* 


Id I son Aesoonsibl 1 1 tv To; 

Provide separate metering on a Time* 
of-Purchas* basis for the generator 
output and the onsite customer's 
usage, if any, 

Ctve an Incentive for performance. 

The payment will be the value from 
the schedule k capacity factor, 

The capacity factor will be determined 
from the Tlme-of-Purchese metering, 


NOTE: The qualifying capacity factor will be updated annually 
based on the average of Edison's own thermal resources. 


D. PEL I ABILITY 

Edison Aesponsibl lity To ; 

Work with the QF to establish a 
measurement of reliability based 
on fuel storage capacity, etc. 


Base such calculations on the QF's 
previous year’s recorded experience 
including the capability to supply 
In emergency periods as specified 
In A(J) and A(2). 

The genera! terms above will become the basis for a forma) contract with 
each qualifying Basic Electric Supplier Type, In addition to the terms 
above, the contract will embody standard liability, Insurance coverage, end 
other considerations Including termination settlements coverage, etc. The 
cogenerators and smell power producers who do not meet the above minimum 
criteria will be treated on a case-by-case 'bests. 


QF" Responsibility To : 

1, Demonstrate the reliability of 
his energy source over the life 
of the contract equivalent to 

that of the Company's own resources. 

2. Demonstrate the reliability of his 
prime mover to be reasonable with 
respect to the average reliability 
for similar equipment. 


X/ Qualifying Facility 


02/28/80 
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SECTION THREE 


SOUTHERN CALIFORNIA EDISON COMPANY 


ILLUSTRATED EXAMPLES 


05/09/80 


SIMULTANEOUS IUY AND SELL SHALL POWER PRODUCT I ON CUSTOMER 
(Based on Sumner Month) 


The examples below Illustrate a monthly payment by Edison for the purchase of all energy 
generated by a small power producer or a TOU-B customer under the proposed "Schedule of 
Avoided Cost": 

Example : Combined Energy t Capacity Method 



On-Peak 

Mid-Peak 

Off-Peak 

Total 

Generated (kWh) 

905,025 

1,569,103 

3,673,272 


Demand (kW) 

9,240 

9,240 

9,128 


Combined Energy t Capacity 
Price ($/kWh)I/ 

0.0936 

0.0518 

0.0476 


Payment ($) 

8LJI0 

8) ,280 

174.848 

340,838 

Example: Separate Capacity S Energy Method 





On-Peak 

Mid-Peak 

Off-Peak 

Total 

Generated (kWh) 

905,025 

1,569,103 

3,673,272 


Demand (kW' 

9,240 

9,240 

9,128 


2/ 

Capacity Factor-' 

0.759 

0.99 

0.93 


2/ 

Capacity Payment ($)- 

42,171 

7,501 

5,799 

55,471 

Energy Price ($/kWh )—‘ ■ 

0.047 

0.047 

0.046 


Energy Payment ($) 

42,536 

73,748 

168,971 

285,255 

Energy 0 Capacity Payment ($)— ■ 

84,707 

81 ,249 

174,770 

340,726 


J J See Page 5 
2/ See Page 3 
3/ See Page 4 

J/ Differences are due to rounding 

NOTE: For service through 07/31/80 and assuming a 20-year contract starting in 1980. 
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NET POWER PRODUCER COGENERATION CUSTOMER 
(Bused on Summer Month) 


The examples below Illustrate • monthly payment by Edison for the purchase of both Exces 
Energy and Capacity, and purchase of Energy Only under the proposed '‘Schedule of 
Avoided Cost* 1 : 

Example ? Excess Energy t Capacity 

Payment by Edison for the purchase of Excess Energy and Capacity for service through 
O 7 / 3 I/ 8 O and assuming a 20-year contract starting In 1980. The customer^ generator 
has a contract rating of 1,000 kW. 

Combined Energy & Capacity Hethod 



On-Peak 

Mid-Peak 

Off-Peak 

Total 

♦Excess Energy (kWh) 

95,000 

152,000 

256,000 


Combined Energy 6 Capacity 
Price ($/kWh) W 

0.0936 

0.0518 

0.0476 


Payment ($) 

8,892 

7,874 

12,186 

28,952 


Separate Capacity 

& Energy Hethod 



On-Peak 

Hid-Peak 

Off-Peak 

Total 

Excess Energy (kWh) 

95,000 

152,000 

256,000 

503,000 

Hours of Operation 

95 

152 

256 


2/ 

Capacity Factor— 

0.736 

0.89 

0.6 


2/ 

Capacity Payment ($)— ' 

4,426 

729 

410 

5,565 

Energy Price ($/kWh )— ' 

0.047 

0.047 

0.046 


Energy Payment ($) 

«•, 1.65 

7,144 

11,776 

23,385 

Energy C Capacity Payment ($) 

8.891 

7,873 

12,186 

28,950 

Example: Excess Energy Only 





Payment by Edison for the purchase of Excess Energy Only 

(no capacity) one 

-year contract 


Or?,- Peak 

Mid- Peak 

Off-Peak 

Total 

Excess Energy (kWh) 

95,000 

152,000 

256,000 


Current Price (S/kVh)^ 

0.047 

0.047 

0.046 


Payment ($) 

4,465 

7,144 

11,776 

23,385 


1/ See Page 5 

7/ See Page 3 

7 / See Page k “10- 
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SHALL HYDRO PLANT 
(Bated on a Sinner Honth) 


Operating Schedule: 8 hours /day at 2,600 kW (Contract Capacity) 

7 days /week 

Payment by Edison for the purchase of Energy and Capacity under the proposed 
"Schedule of Avoided Cost". 



On-Peak 

Mid-Peak 

Off-Peak Total 

Potential Energy (kWh)— ^ 

309,600 

612,800 

1,066,000 1,766,600 

Hetered Energy 

309,600 

278,600 

0 586,000 

TOP Capacity Factor— 1 ^ 

1.000 

0.676 

0 

Combined Energy A , . 

Capacity Price ($/kWh)- 

0.0703 

0.0696 

0.0668 

Payment (S)-^ 

21,765 

13,753 

0 35,518 


V Potential Energy ■ Hours in TOP period x Contract Capacity 

2/ Because* this customer does not meet the minimum Emergency Availability 

Criteria, it has been assumed that he wl 1 1 be paid at 50% of the full 
avoided capacity costs; 

e.g. On-Peak Combined Energy t Capacity Price ($/kWh) 

- 0.0005685 x (0.5 X 82) + 0.067 - 0,0703 

\j Payment ($) • Hetered Energy (kWh) x Combined Energy 6 Capacity Price ($/kWh). 


* Some small hydro plants may meet the minimum Emergency Availability Criteria 
based on their specific situation, such as pondage. 


NOTE: For service through 07/31/80 and assuming a 20-year contract 

starting in 1980, 
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WIND TURBINE PLANT— ^ 
(Based on a Summer Month) 


Operating Schedule: 4 hours/day at 3,000 kW (Contract Capacity) 

7 days/week 

Payment by Edison for the purchase of Energy and Capacity under the proposed 
••Schedule of Avoided Cost'*: 



On-Peak 

Mid-Peak 

Off-Peak 

Total 

Potent ial Energy (kWh)-'' 

387,000 

516,000 

1,305,000 

2,208,000 

Metered Energy (kWh) 

0 

25,7.00 

10,800 

36,000 

TOP Capacity Factor—^ 

0 

0.01)9 

0.008 


Combined Energy, £ Capacity 
Price ($/kWh)— 

0.0586 

0.01)82 

0.0l)6<) 


Payment ($)-'' 

0 

1,215 

501 

1,716 


y Wind Turbine Generator sire • 165 ft. diameter 

■ 21,1*00 sq. ft. swept area of the blades 

2/ Potential Energy * Hours in TOP Period x Contract Capacity 

2/ See Page 3 

V Because this customer does not meet the minimum Emergency Availability 
Criteria and minimum capacity factor (51%) criteria, it has been assumed 
that he will be paid at 25% of the full avoided capacity costs; 

e.g. Mid-peak Combined Energy G Capacity Price ( $ /kWh ) 

- .5 x .5 x 0.000058) x 82 + 0.01*7 - 0.01*82 

y Payment ($) « Metered Energy (kWh) x Combined Energy G Capacity Price ($/kUh) 


NOTE: For service through 07/31/80 and assuming a 20-year contract starting 

in 1S80. 
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